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$T. LOUIS, MO., SEPTEMBER 13, 1907. 


UNIFORM LAWS AND FEDERAL CONTROL OF 
CORPORATIONS. 





The new order of things with regard to cor- 


porations marked out in the speeches of Mr. 


Roosevelt and Judge Taft, as to government 
control of corporations, is regarded by many 
daily journals as new ones. But while this may 
seem to be new to the general public, the read- 
ers of the Cenrrat Law Journat know that we 
made the suggestion months ago (64 Cent. L. 
J. 56) and brought the matter to the surface 
fally in an editorial which appeared on the 
9th of August last (Vol. 65, p.97). Al- 
though our editorial was chiefly directed 
toward the railroads and a policy which 
would make them amenable to the federal 
government and its courts alone, we stated 
that the railroads ‘‘are not the only institu- 
tions which need a commission to regulate 
their affairs.’’ 

England is the best governed country in 
the world. We do not, of course, mean by 
this that, the form of the English government 
with its class distinctions and privileges com- 
prehends anywhere near the sum of justice 
which is found in our form of government, 
but we do mean to impress most deeply the 
idea that England exercises her functions of 
government far better than we exercise our 
own. The reasons for the difference in this 
respect are, that England has uniform laws 
and takes the greatest pains to select efficient 
men for judicial positions, realizing that the 
due administration of the law is government, 
and that the content’ or discontent of the 
people wiil gather as the laws are administered 
and that her army and navy would lose its 
power with discontent prevailing among 
her subjects. England learned this in the 
loss of the United States, through the discon- 
tent of her subjects here, and has been most 
careful to promote afar different policy 
among lier colonies since. England has a 
simpler form of procedure to carry her juris- 
prudence into effect than we have, This may 
seem to many an ill-advised statement, in view 
ofthe fact that most of our states have 





adopted a code, but though a code was in- 
tended by its author, David Dudley Field, to 
simplify, unify, and amplify our former meth- 
ods of procedure, yet, when put into practice 
it not only did not accomplish the objects of 
its author, but actually has submerged the 
equity which it was intended to breathe forth. 
While we shall reiterate many things we have 
heretofore said, it is our belief that a good 
thing ought to be reiterated till even the care- 
less reader becomes interested and the force 
of these reiterations should gather as they are 
found to apply to various conditions forcibly 
and it must be kept in mind that gov- 
ernment is due process of law. Through 


‘the manner of the interpretation of a code 


the common law rules and the com- 
mon law spirit which became dominant 
by reason of the influence of ‘Coke and Black- 
stone, who regarded equity as an auxiliary to 
the common law, had obtained so deep a hold 
on our American lawyers that equity was 
crowded out when an attempt was made to 
dispense both common law and equity, in one 
form of procedure. In England this is now 
done as David Dudley Field hoped it would 
be done in America, and England now honors 
Bacon in its method of procedure as it once 
honored Coke and Blackstone, and has ful- 
filled the prophecy made by Bacon that future 
generations would recognize him as a greater 
lawyer than Sir Edward Coke. 

While it 1s true that Bacon was first recog- 
nized in America as a greater lawyer than 
Coke, who was his co-temporary, rival and 
enemy, England has honored him in spirit and 
truth in its judicature act and the interpreta- 
tion thereof. To David Dudley Field belongs 
the honor of the recognition of Bacon in his 
code, but it yet remains for America to honor 
David Dudley Field in the practical applica- 
tion of his idea of a code. The English Judi- 
eature Act as interpreted hy English judges 
honors David Dudley Field. What we need 
in this country is the adoption of the English 
Judicature Act by our federal government. 
By following the interpretation of it by Eng- 
lish judges, we would thus be honoring David 
Dudley Field, and the federal government 
would be setting an example to all the states 
which they would not be slow in following. 
We could then look for the dominance of 
equity not only in the jurisprudence of the 
federal government but also in all the states 
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where it is not now generally understood. 
What we most need is a more careful selec- 
tion of the federal judges. Too much has 
been left to senators and leading representa- 
tives who pay their political debts by influenc- 
ing the appointment of incompetent friends. 
Corporation attorneys influence the senators 
and the senators secure the appointment of 
judges. We are speaking not so much with 
regard to the supreme judges as the other 
federal judges. Itis one thing to adopt a 
fine system of procedure, it is another thing 
to interpret the system. ‘There is such a 
diversity between of the laws of the different 
states as well as the interpretation of the 
same laws, that the need of uniform laws with 
reference to corporations has become certain 
in order to promote the general welfare, not 
only of the corporations, but the citizens of 
the various states wherein they are permitted 
to do business. 

The suggestion of the President must then 
appeal with great weight to the thinking men 
of all political parties that all corporations 
should be controlled by federal laws where a 
uniform system of laws alone may be had as 
wellasauniform system of procedure. A large 
number of the states are suffering on account 
of the uncertainty of the due process of law 
therein and there is not a realization of the 
sources of the failure of justice. When the 
lawyers and judges of these states begin to 
realize that the interpretation of their codes 
on the line of common law ideals has sub- 
merged equity, the saving grace of English 
law, there will then be an effort made to revive 
that grace. The general welfare of the nation 


and the states will be best served by secur-’ 


ing a uniform system of jurisprudence. Colo- 
rado has been cursed by a bad application of 
judicial foree and power, and the result has 
been actual rebellion. Rebellion will follow 
anywhere that injustice results from such 
improper use of judicial power as has pre- 
vailed in Colorado. Much may be done to 
control the bad situation in many states by 
uniform laws to control all corporations whose 
business is not confined to a state. The 
recent strike of the telegraph operators 
shows the need of government control of such 
organizations. How can the states handle 
such questions when compared to a force 
which reaches al) 9ver the land and may at 





once be appealed to? Nothing short of a 


general railroad strike affects interstate com- 
merce so much. We will soon consider these 
questions as they relate to labor unions. 





NOTES OF IMPORTANT DECISIONS, 





TRIAL AND PROCEDURE—CONSOLIDATING Ac- 
TIONS IN EJECTMENT.—It seems that the action 
of ejectment offers more difficulty when those be- 
tween the same parties over the same subject 
matter are attempted to be consolidated than any 
other form of action. It is true that at common 
law actions in ejectment could be consolidated 
but the question arises in code states whether the 
provision for consolidation in the code is exclu- 
sive or cumulative. In the recent case of Priddy 
v. McKenzie, 1038. W. Rep. 968, the Supreme 
Court of Missouri holds that it ig cumulative. 

In the principal case it appeared that the Mis- 
souri code provided that whenever several suits 
founded alone on liquidated demands shall be 
pending in the same court by the same plaintiff 
against the same defendant, or whenever several 
such suits are pending in such court by the same 
plaintiff against several defendants, the court in 
which the same shall be prosecuted may in its 
discretion, if it appears expedient, order the suits 
to be consolidated into one action. Held, that 
such section declared the sole power of the trial 
court to consolidate actions so that the court had 
no power to consolidate several actions in eject- 
ment, and to set aside an alleged invalid deed 
brought by plaintiffs against different defendants, 
though some of the questions involved were the 
same. 

The court first states in detail the proposition to 
be discussed as follows: ‘I'he record in this 
case shows that there were nine of these causes 
pending in the various divisions of the cirsuit 
court of Jackson county on June 25, 1903—this 
and one other were pending in Judge Gibson's 
division—and on that date, by agreement of the 
judge from each of the other divisions with Judge 
Gibson all seven cases were transferred to his 
division, and on the next day all were called 
for trial, and after various motions were filed, and 
objections made, the causes were set over to June 
30th. On that day, when the cases were called 
for trial, the plaintiffs objected to the court try- 
ing all the cases together, because there was 20 
law providing fora consolidation thereof, and 
because the parties are not the same, nor is the 
evidence. This objection was by the court over- 
ruled, and to that action of the court plaintiffs 
duly excepted, and assign that ruling as reversal 
ervor. In the absence of a statute governing such 
procedure, the authorities of this country are 
conflicting upon that question. The defendants 
contend that it is within the sound discretion of the 
trial judge to consolidate several actions, based 
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upon or growing out of the same subject-matter, 
brought by the same parties against several de- 
fendants, although defendants employ different 
counsel, and the evidence in each case is differ- 
ent. 1 Thompson on Trials, § 210.” 

The court next reviews the authorities in other 
states as follows: ‘‘In the case of Spring‘ield v. 
Sleeper, 115 Mass. 587, the facts were three ac- 
tions on contract, based upon the following in- 
strument in writing and signed by tbe defend- 
ants: ‘Provided the city will place granite 


curbstones around the large trees on North Main 


street for the purpose of protecting them, we, the 
subscribers, hereby agree to pay to the city the 
cost of the curbstones so placed opposite our land 
on our side of the street.’ In passing upon the 
right to order a consolidation of the three actions, 
based upon that contract, the supreme court of 
that state held that it was within the discretion 
of the presiding judge to order the several ac- 
tions consolidated and to try them together, al- 
though the defendants employed different coun- 
sel, and the evidence in each case was different. 
The same question came before the Supreme 
Court of New Jersey, where several actions of 
ejectment were brought by the lessor of the 
plaintiff upon a mortgage against a number of 
defendants, and Ewing, Chief Justice, speaking 
forthat courtsaid: ‘The principle upon which 
consolidation is ordered is that the same question 
is to arise in all the actions. The object of con- 
solidation is laudable. Itis to save costs; andif 
we can secure to the parties all their rights, and 
at the same time prevent unnecessary costs, it is 
desirable. The doctrine on this subject in the 
English books is somewhat incongruous. There 
isa case in 2 Strange, 1149, Smith v. Crabb, where 
the court refused to consolidate several declara- 
tions in ejectment, although it was suggested that 
the title was the same in all, assigning as a reason 
for refusal that the lessor might have sued the 
defendants at different times, and it would be 
obliging him to go on against.all, when, perhaps, 
he might be readyin some of them only. But in 
the case of Brimstone v. Burgess, Barnes’ Notes, 
176, the court of common pleas ordered 16 eject- 
ments suits to be consolidated into one. And in 
the case of Doe v. Freeman, on arule to show 
why the proceedings in 37 actions of ejectment 
brought against the occupiers of so many houses 
in Sackville street should not be stayed, and abide 
the event of a special verdict, Lord Kenyon said 
it was a scandalous proceeding; that all the 
causes depend on the same title and ought to be 
tried by the same record, and ordered the rule to 
be made absolute. 2 Sell. Prac. 229; 2 Arch. 
Prac. 180. All these cases assert the power of the 
court to consolidate in actions of ejectment. Our 
practice act (Rev. Laws [N. J.] 1821, p. 421, § 58) 
gives a general power to consolidate unnecessary 
actions. The authority of the court extends to 
ejectment, as well as other actions, but in its ex- 
ercise in the former more difficulty exists and 
greater caution is required; for though the title 





of the lessor be the same, yet where the defend- 
ants are different they may have different de- 
fenses. And if the actions are consolidated, and 
the plaintiff recover, and afterwards obtain judg- 
ment for the mesne profits, one of the defendants, 
if another be unable, will be compelled to pay the 
whole. Notwithstanding, however, these diffi- 
culties, the court has the power and they ought 
in a proper case to be consolidated. We think 
this is such a case and shall therefore make the 
order, imposing on the deféndants proper terme. 
There are two modes in which this purpose is ef- 
fected; the one where the actions are actually 
consolidated, and the other which may be called 
a quasi consolidation, where one action is tried and 
the rest are ordered to abide its event.’ Den v. 
Fen, 14 N. J. Law, 497; Jackson v. Styles, 5 Cow. 
(N. Y.) 282. Another case, which arose in Mas- 


‘sachusetts, was assumpsit on a policy of insurance 


for $10,000, made by the defendants on the ship 
Antioch, for the plaintiffs who were owners of 
one-half of her. After all the evidence was put 
into the case, the trial judge, before he charged 
the jury, ordered that at the same time and on 
the same evidence the case of one Adams, a part 
owner of the ship, against the same defendants 
on another policy, should be submitted to the 
same jury. The cause was appealed to the su- 
preme court, and it was there held that, where 
several actions in favor of different plaintiffs, but 
against the same defendant, and depending on the 
same evidence, and managed by the same counsek 
(which was the fact in the case at bar), it 
is within the discretionary power of the judge 
notwithstanding objections on the part of the de- 
fendant to order the actions to be put tothe 
same jury atthe same time. Whitherlee v. Ocean 
Ins. Co., 41 Mass. 67. The same point passed 
upon in the last-mentioned case came before the 
Supreme Court of the United States, where sey- 
eral actions were pending upon policies of insur- 
ance issued by different companies upon the life 
of the same individual, but that ruling was based 
largely upon a statute of the United States. Mu- 
tual Life Ins. Co. v. Hillmon, 145 U. S. 292, 12 
Sup. Ct. Rep. 909, 36 L. Ed. 706. The rule an- 
nounced in thisjcase has but little weight in the 
disposition of the question now under discussion, 
because it was based upon astatute.”’ 

The court next proceeds to show the exclusive 
nature of the code provision relative to consolida- 
tion of actions as follows: ‘‘Counsel for neither 
party have cited us to any authority of this state 
authorizing a consolidation of actions, except 
those mentioned in section 749, Rev. St. 1899 
[Ann. St. 1906, p. 735]. Ina case which came to 
this court two suits had been consolidated; one 
was a bill in equity, instituted by the grantor in 
a deed against the grantee, seeking to have it set 
aside on the ground that the grantee had broken 
certain covenants and agreements forsupport and 
maintenance therein contained, which consti- 
tuted the consideration of the deed, and the other 
was an action at law,’ brought by the grantee 
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against the grantor to recover damages alleged 
to have been sustained by him for having been 
deprived of the possession of the land described 
in said deed. The abstract of record states that 
the court of its own motion consolidated the two 
suits, but the abstract failed to show any such 
order was in fact made. In the discussion of the 
question sugges ted, Valliant, J., said: ‘Tae 
only authority in our code for the consolidation 
of suits is contained in section 2189, Rev. St. 1889 
(section 749, Rev. St. 1899, Ann. St. 1906, p. 735), 
which is as follows: Whenever several suits 
founded alone upon liquidated demands shall be 
pending in the same court by the same plaintiff 
against the same defendant, or whenever several 
such suits are pending in the same court by the 
same plaintiff against several defendants, the 
court in which the same shall be prosecuted may, 
in its discretion, if it appears expedient, order 
such suits to be consolidated into one action. * 
* * Neither of these suits was of the character 
referred to inthat section. * * * It was error 
to bave ordered their consolidation.” Anderson 
v. Gains, 156 Mo. 668. 669, 57S. W. Rep. 726, 
727. While it is true the learned judge who 
wrote that opinion said: The only authority in 
our code for the consolidation of suits is con- 
tained * in section 749, Rev. St. 1899 
(Ann, St. 1906, p. 735). yet the spirit and the 
meaning of the devision is that statute is the only 
authority in this state which authorizes the con- 
solidation of actions. The fact that the order of 
consolidation was held to be erroneous was 
equivalent to stating that no other authority au- 
thorizing such a practice existed in this state; 
because, 1f the common-law practice of consoli- 
dation relied upon by defendants had existed in 
this state, then the order of consolidation in that 
case would not have been held erroneous with- 
out, at least, having considered the common-law 
rule. This question was not presented nor con- 
sidered by Judge Valliant, but he assumed the 
statute mentioned was the sole authority in this 
state authorizing the consolidation of actions by 
the trial courts. In our judgment that assump- 
tion was correct; because the very object and 
purpose of the practice act was to simplify and 
codify the common law pleadings and practice, 
and whenever the statute prescribed arule of 
procedure in the absence of contrary intention 
appearing that rule should be held to be exclus- 
ive and not cumulative, otherwise we would have 
both the common-law and statutory procedure in 
force at the same time, as is the effect of the con- 
tention in this case. We, therefore, hold the ac- 
tion of the court, ordering a consolidation of the 
causes mentioned in this record, and trying them 
at the same time, and largely upon the same evi- 
dence, was reversible error.”’ 


* ~ 
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COMPETITIVE BIDDING IN _LET- 
TING MUNICIPAL CONTRACTS FOR 
STREET PAVING WHEN PATENTED, 
OR MONOPOLIZED ARTICLES OR 
MATERIALS ARE INVOLVED, AS A 
PHASE OF THE CASE OF THE WILL 
OF THE LAW VS. THE WILL OF THE 
JUDGE. 





1. Confusion in the judicial decision stated and 


illustrated. 

2. Forms of Competition. 

3. Reason for the rule enforcing the will of the law. 

4. Reason for the rule enforcing the will of the 
court. 

5. Laws limiting work to union labor. 

6. Increase of cost of work as test of validity. 

7. The will of the law versus the will of the judge. 


1. Confusion in the Judicial Decisions 
Stated and Illustrated.—The late judicial 
decisions, respecting the contest for municipal 
work touching the construction and recon- 
struction of streets, sewers and drains, where 
such work is to be paid for by the property 
owner by special assessment or special taxa- 
tion levied on property supposed to be 
benefited on account of the improvement, 
continue to present a contrariety of opinions 
on the subject of so-called construction of 
the laws under which the contracts for such 
work are let, which require competitive 
bidding or unrestricted competition. The 
conflict of opinion in certain judicial decisions 
was pointed out in a former article in this 
Journal.? 

Siegel v. Chicago,” a recent decision of the 
Supreme Court of Illinois, relating to a 
patented article for street paving commer- 
cially known as ‘‘Warren’s Bitulithic Pave- 
ment,’’ etc., Baltimore v. Flack,® a Mary- 
land decision, and Warren Bros. Co. v. 
Barber Asphalt Paving Co.,4 a Michigan 
decision, involving the same patented article, 
furnish conflicting judicial utterances as to 
the proper construction of laws providing for 
competitive bidding and the public awarding 
of contracts for street paving to the lowest 
responsible bidder. 

In the Llinois case it was held that a 
statute requiring competition in the letting of 
contracts for the construction of public im- 
provements renders void a provision in 4 


1 61 Cent. L. J. pp. 204-209. 
2 79 N. E. Rep. 280. 

3 64 Atl. Rep. 702. 

4108 N. W. Rep. 652. 
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public improvement ordinance which tends to 
restrict competition among persons who may 
desire to become bidders; and a statute pro- 
viding that all contracts for the making of any 
public improvement by special assessment 
shall be let to the lowest responsible bidder, 
construed in connection with other statutes 
requiring notice to be given that bids will be 
received for the construction of the improve- 
ment, and specifying the manner of awarding 
the contract to the lowest responsible bidder, 
contemplates competition in the letting of 
contracts for public improvements ; therefore, 
a patented material which can be obtained 
from but one person, cannot lawfully be pre- 
scribed by an ordinance providing for the 
construction of an improvement by special 
assessment. 

The paving ordinance called for bitulithic 
wearing surface made under patents and pro- 
cesses owned by the Warren Bros. Co. and 
commercially known and designated as 
‘‘Warren’s Bitulithic Pavement, composed,’’ 
ete., and to be laid in a specified manner. 
Warren Bros. Co. made a written proposition 
to furnish to any bidder material and an ex- 
pert to give instruction as to building at 
$1.40 per square vard. The court in declar- 
ing the ordinance void said: ‘*The direct 
effect of the provision of the ordinance requir- 
ing the use of the patented wearing surface, 
therefore, is to restrict the bidding for the con- 
struction of the improvement to Warren Bros. 
Company, or to such persons, firms, or cor- 
porations as that company may choose to deal 
with.’’ 

In the Maryland case,® the law required 
the contract to be awarded ‘‘to the lowest 
responsible bidder.’’ Three separate and 
distinct sets of specifications, each exact and 
complete in itself, were prepared. One set 
was for an asphalt block pavement; one, for 
a vitrified brick pavement; and one, for a 
bitulithic pavement, being a patented process. 

Warren Bros. Company made the same 
proposition as in the Illinois case. Here the 
court concluded that one of three pavements 
on which hids had been submitted could be 
selected and the contract could be awarded 
to the lowest responsible bidder for the kind 
of pavement selected, notwithstanding a lower 
bid had been submitted for some other kind 
of material. The same couaclusion has in 


> Baltimore v. Flack (Md.), 64 Atl. Rep. 702. 





prior similar cases been reached in other 
jurisdictions.® 

In the Michigan case,’ the city of Detroit 
called for proposals for pavement designated 
‘‘bitulithie macadam’’ which was to bez laid 
agreeably to specifications, pointing out the 
material, method of construction and char- 
acter of the work required. The Barber 
Asphalt Paving Co. submitted a bid to lay a 
pavement averred to be in accordance, sub- 
stantially, with the specifications without, 
apparently using the name ‘‘bitulithic.’’ 
Warren Bros. Company sought to restrain 
the Barber Asphalt Paving Co. from appro- 
priating the good will of the complainants and 
alleging unfair competition. The relief was 
refused and the bill was dismissed, the court 
denying that a case of unfair competition was 
presented, and holding that the use of a 
trade mark does not give one the exclusive 
right to make or sell a given kind of goods, 
and that the essence of the wrong of unfair 
competition consists in the sale of the goods 
of one manufacturer or vendor as those of 
another. The general rule usually enforced 
is that, if the law requires competition an 
ordinance under which the work is let which 
tends to prevent or restrict competition, being 
in contravention of such law, is void.§ 

Thus in Fishburn v. Chicago,’ the law 
exacted competition, but the improvement 
ordinance required that asphalt obtained from 
Pitch Lake, in the Island of Trinidad, should 
be used in making the improvement. It 
appeared that Pitch Lake was owned by and 
was under the absolute control of a private 
corporation. In pronouncing the ordinance 
void, the Supreme Court of Illinois observed : 
‘‘An ordinance making it indispensable that 
an article or substance in the control of but a 
single person or corporation shall be used in 
the construction of a public work must 
necessarily create a monopoly in favor of such 


6 Cook v. Detroit, 26 Mich. 263; Holmes y. Detroit, 
120 Mich. 226, 77 Am. St. Rep. 587, 45 L. R. A. 121, 79 
N. W. Rep. 200; Fones Bros. Hardware Co. v. Erb, 54 
Ark. 645, 18 L. R. A. 353, 17S. W. Rep. 7; 2 Page, 
Contr., sees. 1048, 1050. Late cases: Saunders v. Lowa 
City (Iowa), 111 N. W. Rep. 529; Lacoste v. New 
Orleans (La.), 44 So. Rep. 267. 

7 Warren Bros. Co. vy. Barber Asphalt Paving Co., 
108 N. W. Rep. 652. 

8 McChesney v. People, 200 Ill. 146, 65 N. E. Rep. 
626, 61 Cent. L. J. 204. 

9 171 Ill. 338, 63 Am. St. Rep. 236, 39 L. R. A. 482, 49 
N. E. Rep. 532. 
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person or corporation, and also limit the per- 
sons bidding to those who may be able to 
make the most advantageous terms with the 
favored person or corporation.”’ 

On the other hand many judicial decisions 
are to the effect that, a municipal charter re- 
quiring contracts for public work to be let to 
the lowest responsible bidder is not violated 
by awarding street paving contracts to one 
bidder alone who has a monopoly of the pav- 
ing material—Trinidad Lake asphalt, or a 
patented cement as a binding for the macadam 
used in street improvements—called for in the 
public advertisement. ° 

2. Forms of Competition.—Two chief forms 
of competition are in vogue. One form calls 
for bids on several different kinds of material, 
any one of which is suitable for the work. 
This form brings bidders on different things 
in competition with each other. Another 
form calls for bids on only one kind of mate- 
rial for the work. Competition is thus limited 
to bidders on the same thing. Some laws re- 
quire that the kind of pavement to be laid 
must be determined on in advance of 
advertising for bids, thus in effect, limiting 
competition to bids of different contractors 
on the same material. Some laws allow bids 
to be advertised for on specifications for 
different pavements as for brick, asphalt, 
bituminous macadam, etc. When this is 
done the contract may be awarded to the 
bidder whose bid is determined by the authori- 
ties to be the most satisfactory, considering 
material as well as price. Such laws practi- 
cally leave the whole matter to the judgment 
of the public officers authorized to award the 
contract. 

3. Reason for the Rule Enforcing the Will 
of the Law.—The rule of the Illinois case 
results from a strict construction of the pro- 
visions exacting competition ; therefore, where 
the law prescribes a particular mode for the 
exercise of the power to levy special assess- 
ments to pay for public improvements that 
mode must be pursued and no other can be 
substituted for it by the officers who under- 
take to exercise it. 


10 61 Cent. L. J. 205. 

11 Clark v. Chicago, 186 Ill. 354, 57 N. E. Rep. 15; 
Kilgallen v.. Chicago, 206 Il]. 557, 69 N. E. Rep. 586; 
Siegel v. Chicago (Ill.), 79 N. E. Rep 280, 283; Bar- 
ber Asphalt Paving Co. v. Gogreve, 41 La. Ann. 251, 
5 So. Rep. 848; State v. Elizabeth, 35 N. J. L. 351; 





Thus the Wisconsin court, in holding that 
a municipal corporation cannot contract to 
lay Nicholson pavement where the right to 
lay it is patented and owned by a single firm, 
under a charter requiring unrestricted com- 
petition, remarked that, the contention that 
there could be no competition in the letting of 
the contract ‘‘seems unanswerable. * * * 
It seems to me therefore a conclusion deriv- 
able from the very nature of the case -that 
competition could not be and was not pre- 
served in the letting of this contract and 
that it was therefore beyond the scope and in 
violation of the spirit of the charter.’’!2 

In one case the California court reasoned: 
‘‘The power to pave is the power to contract 
for a pavement, and the power to contract is 
limited by the mode in which the contract is 
to be let, and no contract can be made to 
which that mode can not be beneficially and 
in good faith applied.’’!* 

And the Court of Appeals of Indiana uses 
this language: ‘*The statute does not ex- 
pressly exclude patented pavements; but if 
the use of a patented pavement wholly nulli- 
fies the provision for competitive bidding 
it is impliedly excluded. If the patented 
pavement cannot be used without disregard- 
ing the provision for competitive bidding its 
use is as clearly prohibited as it would have 
been had the statute so stated. It can not be 
said that this construction is importing a new 
term into the statute; that it reads into the 
statute an additional provision to the effect. 
that a street shall not be improved with 
a patented pavement. Such construction does 
impliedly exclude a patented article, not be- 
cause it is a patent, but because of conditions 
necessarily created and existing under which 
competitive bidding could not be had. The 
effect of the construction thaf should obtain 
is that these conditions can not be permitted 
if they result in nullifying a positive statutory 
provision inserted for the protection and 
security of the property owner.’’! 4 

4. Reason for the Rule Enforcing the Will 
of the Court.—The reasoning usually ad- 
vanced to sustain the conclusion reached in 


Fiveran v. Central Bitulithic Pav. Co. (Ky.), 76S. W. 
Rep. 415. 

12 Dean v. Charlton, 23 Wis. 590, 99 Am. Dec. 205. 

13 Nicholson Paving Co. v. Painter, 35 Cal. 699. 

14 Monaghan v. Indianapolis, 76 N. E. Rep. 424; 
Seibert v. Indianapolis (Ct. App. Ind.), 81 N. E. 
Rep. 99. 
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the Maryland decision is that, the public 
officers having the matter in charge, in the 
exercise of a fair and wise discretion may de- 
termine that the best interests of the public 
and property owners demand the laying down 
of a patented pavement or one requiring the 
use of material prepared under a patented 
process, or in the exclusive control of one 
person, finn or corporation, and hence, the 
contract is not within the spirit of the law ex- 
acting competition, and that a construction 
should not be given to the law which denies 
the public from enjoying the benefit of modern 
inventions in street paving. This may be 
termed the liberal construction. 

Different grounds have been advanced by 
judicial decisions to sustain such construc- 
tion. Some courts hold that laws requiring 
competition do not apply to contracts for 
patented articles, and hence, in such case 
competition is not necessary. Others rule 
that such laws do not prevent the use of a 
patented article when it appears that no other 
article of the kind is equally as good. While 
others take the position that such laws do 
apply to patented articles, yet the competition 
exacted is present when bids are called for, 
since the law presumes that any article of 
commerce, whether patented or not, is for 
sale on the market at some reasonable price. 
Some courts take the ground that while such 
laws apply to patented articles the competi- 
tion is secured when the patented article is 
placed in competition with some other article 
answering the same general purpose; or that 
the competition is obtained if the owner of the 
patented article offers to sell it to any con- 
tractor who may bid upon the work, as a 
whole, at a fixed price.?° 

5. Laws Limiting Work to Union Labor 
will not be sustained; e. g. that only union 
labor shall be employed on public works.!® 


15 Hobart v. Detroit, 17 Mich. 245, 97 Am. Dec. 185; 
Attorney Gen’l v. Detroit, 26 Mich. 263; Holmes v. 
Detroit, 120 Mich. 226; Swift v. St. Louis, 180 Mo. 80, 
79S. W. Rep. 172; Verlin v. St. Louis, 131 Mo. 26, 33 
8. W. Rep. 480, 36 S. W. Rep. 52; Barber Asphalt Pav- 
ing Co. v. Hunt, 100 Mo. 22, 18 Am. St. Rep. 580, 8 L. 
R. A. 110, 13 S. W. Rep. 98; Jn ve Dugro, 50 N. Y. 513; 
Knowles v. New York, 109 N. Y. 185; Mayor v. Bonnell, 
57N.J. L. 424; Schuck v. Reading, 186 Pa. 248; Trapp 
v. Newport, 115 Ky. 840; State v. Commissioners Shawr 
nee Co., 57 Kan. 267; Yarnold v. Lawrence, 15 Kan. 
126; Baltimore v. Rayno, 68 Md. 569; Field v. Barber 
Asphalt Pay. Co., 117 Fed. Rep. 925. 

16 Fiske v. People, 188 Il!. 206, 52 L. R. A. 291, 58N. 
E. Rep. 985. 





So laws requiring printing to bear the union 
labe) are uniformly declared to contravene the 
provision demanding unrestricted competi- 
tion.!7 In such cases upon the face of the 
regulation the courts conclude that the re- 
striction must, inevitably, throttle competi- 
tion and result in unjust discrimination. 
Therefore, they decline to enter upon the in- 
quiry whether competition was in fact pre- 
vented by reason of: the restriction and the 
cost. of the work increased thereby. Nor 
will they enter upon the inquiry whether the 
work produced by union labor is better than 
that produced by non-union labor. The rule 
demanding free competition is rigidly en- 
forced. 

The courts have no difficulty whatever in 
reaching the conclusion that restrictions of 
this character necessarily limit the doing of 
such work to a certain class, namely those 
authorized to use the union label, and there- 
fore, clearly contravene laws requiring open 
and free competition to all competent Didders. 

6. Increase of Cost of Work as Test of 
Validity.—Some cases have, apparently, sanc- 
tioned restrictions provided those who are 
required to pay are not injured thereby. The 
rule has been announced that if in restricting 
competition the cost of the work is thereby 
increased the contract is thus rendered void. 
This test has been applied in afew cases. In 
a word, the operation of the law or ordinance 
in the particular case with respect of narrow- 
ing competition which results in increase of 
cost for the work is the criterion. !® 

There are cases in Missouri which have 
applied this test, notwithstanding these cases 
do not show uniformity in result.!9 These 
cases were fully considered in a former article 
by the writer in this Journal.?° It was there 
shown that the application of this test in 
Missouri resulted in two judgments for the 
contractors and one for the property owner, - 
and, hence, ought not to be enforced by the 
courts as a sound rule of law. Moreover, the 


17 Marshall v. Nashville, 109 Tenn. 495, 71 S. W. 
Rep. 815, 65 Alb. L. J. 105; Atlanta v. Stein, 111 Ga. 
789, 51 L. R. A. 8385, 36 S. E. Rep. 932; Holden v. 
Alton, 179 Ill. 318, 53 N. E. Rep. 556. 

18 Adams v. Brennan, 176 Ill. 94, 69 Am. St. Rep. 
224, 42 L. R. A. 718, 52 N. E. Rep. 314. 

19 Allen v. Labsap, 188 Mo. 692, 87 S. W. Rep. 926; 
St. Louis Quarry & Construction Co. v. Frost, 90 Mo. 
App. 687; St. Louis Quarry & Construction Co. vy. 
VonVerson, 81 Mo. App. 519. 

20 61 Cent. L. J. 204-209. 
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rule is necessarily limited in its application. 
For when the article or material is owned or 
controlled exclusively by a single corporation 
or person, whether patented or not, the ques- 
tion of fact as to increase of cost can not 
enter. 

7. The Will of the Law v. the Will of the 
Judge.—This consideration clearly shows the 
confusion and chaotic condition of the law on 
the main proposition involved. The rule of 
so-called necessity, invoked by some courts, 
has resulted in entirely eliminating statutory 
and charter provisions unequivocally requir- 
ing contracts for public work to be let to the 
lowest responsible bidder, or to the lowest 
and best bidder. When a fundamental law 
directing the public officers to award the con- 
tract plainly demands competition in_ its 
letting, subordinate laws, ordinances or regu- 
latious promulgated by the officers who make 
the letting which authorized specifications 
which, in effect, prevent competition by call- 
ing for an article owned or controlled exclu- 
sively by a single corporation, firm or person, 
whether such article be patented, monopolized 
or used by a designated class of persons only 
(as the union label) unquestionably repeal 
such fundamental law. The proposition is 
self evident. And the courts, in sustaining 
contracts let under these conditions, do not 
construe the fundamental law; but they de- 
stroy it, root and branch, and assume the 
prerogatives of legislation. If the restriction 
is unreasonable and results in depriving the 
public of the benefit of new and desirable 
materials for street paving, etc., the remedy 
is by legislation. The power is not in the 
judicial department of the government to de- 
stroy utterly plain legislative provisions. 

The court has no will of its own in the mat- 
ter of stating what the law ought to be. The 
court must carry out the will of the legisla- 
ture. The basic principle upon which the 
decisions of the courts should rest in matters 
of the character under consideration has been 
strongly stated by Chief Justice Marshall in 
Osborn v. The Bank of the United States,?? 
as follows : 

‘‘Judicial power, as contradistinguished 
from the power of the laws, has no existence. 
Courts are the mere instruments of the law, 
and can will nothing. When they are said to 


21 9 Wheat. 738, 866. 





exercise discretion it isa mere legal discretion 
a discretion to be exercised in discovering the 
course prescribed by law: and when that is dis- 
cerned, it is the duty of the court to follow 
it. Judicial power is never exercised for the 
purpose of giving effect to the will of the 
judge ; always for the purpose of giving effect 
to the will of the legislature; or in other 
words, to the will of the law.’’ 

This fundamental prinviple  sliould be 
rigidly enforced by the judicial department if 
tuis government is to be in truth a govern- 
ment of laws and not a government of men. 

Everne McQvuitiin. 

St. Louis, Mo. 








Cc. O. D. SHIPMENTS OF INTOXICATING LIQ- 
UORS AS AFFECTING LIABILITY OF EX 
PRESS COMPANIES. 


ADAMS EXPRESS CO. v. COMMONWEALTH OF 
KENTUCKY. 
United States Supreme Court, May 13, 1907. 

The agreement of the local agent of an express com- 
pany to hold for a few days a C. O. D. interstate ship- 
ment of intoxicating liquors, to suit the convenience 
ofthe consignee in paying for such isiquor and tak- 
ing it away, does not destroy the character of the 
transaction as interstate commerce, so as to render 
the express company amenable to prosecution for 
violating a state local option law. 


Evidence that the express vompany knew that a 
C. O. D. interstate shipment of intoxicating liquors 
was not ordered by the consignee is immaterial on a 
criminal prosecution of the express company for vio- 
lating a state local option law, where the indictment 
avers that the express company was engaged in the 
business of a common carrier of packages, and that 
the shipment and delivery were made and done in 
the usual course of its business. 


Statement by Mr. JuSTICE BREWER: On Feb- 
ruary 17, 1904, a grand jury returned into the 
circuit court of Laurel county, Kentucky, an in- 
dictment against Joe Newland and: the Adams 
Express Company, charging that ‘‘the said Joe 
Newland and the Adams Express Company, the 
latter being a partnership engaged in and carry- 
ing on the business of a common carrier of pack- 
ages, goods, wares, and merchandise, by the 
method known as express * * * did, in Laure 
county, Kentucky, on the J7th day of February, 
1904, unlawfully and wilfully carry for and deliver 
to George Meece a parcel, package, shipment, and 
quantity of intoxicating, spirituous, vinous, and 
malt liquors * * * to be and which was paid 
for on delivery at East Bernstadt in said Laurel 
county, same being at the time a shipment com- 
monly known and called C. O. D. shipments, 
* * * said shipment and delivery being made 
and done at the time by said Joe Newland and 
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said Adams Express Company in the usual course 
of business of said Adams Express Company.” 

Subsequently the action was dismissed as to 
Newland, and, on a plea of not guilty, the case 
was tried before ajury and resulted in a verdict 
finding the company guilty and fixing the fine at 
$60. ‘The instructions of the court were as follows: 

“Gentlemen ofthe Jury: 1. If you shall be- 
lieve from the evidence beyond a reasonable 
doubt, that the defendant, Adams Express Com- 
pany, is a copartnership, formed of persons whose 
names and-number were unknown to the grand 
jury that found this indictment, and who lived 
out of the state of Kentucky, but are doing busi- 
ness in the state of Kentucky and in Laurel 
county, Kentucky, and under the firm name and 
style of ‘Adams Express Company,’ and that 
the said Adams Express Company, in this county 
and within twelve months next before the finding 
of the indictment herein, knowingly delivered to 
the witness, George Meece, spirituous, vinous, or 
malt liquors in quantities of less than 5 gallons at 
the time mentioned by the witness, and received 
the pay therefor, and that said company received 
any pay whatever for its service in that behalf, 
then you should find the defendant guilty and fix 
its punishment at any fine not less than $50 nor 
more than $100, in your discretion, according 
to proof. 

“2. The court says to the jury that if they shall 
believe from the evidence, beyond a reasonable 
doubt, that the agent or agents of the defendant’s 
company that accepted, received, transported, or 
delivered the package mentioned in evidence by 
the witness Meece, knew, or might, by the exer- 
cise of such care as persons of ordinary prudence 
are accustomed to use in the ordinary transactions 
of life, have known the contents of the package 
delivered to the witness, then the defendant com- 
pany is chargeable with such knowledge, and 
should be held to know the contents of such pack- 
age.”’ 

Judgment was entered on the verdict, which 
was aflirmed by the court of appeals of the state 

(27 Ky. L. Rep. 1096, 87S. W. Rep. 1111), and 
from that court the case was brought here on writ 
oferror. The act under which the prosecution 
was had is subsec. 4of § 2557b, Kentucky Statutes, 
1903, commonly called the *:C. O. D.”’ law, which 
is part of the general local option law as amend- 
ed in 1902, and which reads: ‘All the ship- 
ments of spirituous, vinous, or malt liquors to be 
paid for on delivery, commonly called ‘C. O. D. 
shipments,’ into any county, city, town, district, 
or precinct where said act is in force, shall be 
unlawful and shall be deemed sales of such liquors 
atthe place were the money is paid or the goods 
delivered ; the carrier and his agents selling or 
delivering such goods shall be liable jointly with 
the vendor therof.” 

BREWER, Justice, delivered the opinion of the 
court: The testimony showed that the package, 
containing a gallon of whisky, was shipped from 
Cincinnati, Ohio, to George Meece, at East Bern- 





stadt, Kentucky. The transaction was therefore 
one of interstate commerce, and within the ex- 
clusive jurisdiction of congress. The Keniucky 
statute is obviously an attempt to regulate such 
interstate commerce. This is hardly questioned 
by the court of appeals, and is beyond dispute 
under the decisions of this court. 

In Vance y. W. A. Vandercook Co., 170 U. 8. 
438, 444, 42 L. Ed. 1100, 1103, 18 Sup. Ct. Rep. 
674, 676, Mr. Justice White, delivering the opin- 
ion of the court, said: ‘Equally well established 
ig the proposition that the right to send liquors 
from one state into another, and the act of send- 
ing the same, is interstate commerce, the regu- 
lation whereof has been committed by the consti- 
tution of the United States to congress, and, 
hence, that a state law which denies such a right, 
or substantially interferes with or hampers the 
same, is in conflict with the constitution of the 
United States.”’ 

In Rhodes v. Iowa, 170 U. S. 412, 426, 42 L. 
Ed. 1088, 18 Sup. Ct. Rep. 664, 669, it was held 
that the Wilson act [26 Stat. at L. 313, chap. 728, 
U. S. Comp. Stat. 1901, p. 3177] ‘‘was not in- 
tended to and did not cause the power of the 
state to attach to an interstate commerce ship- 
ment, whilst the merchandise was in transit under 
such shipment, and until its arrival at the point 
of destination and delivery there to the con- 
signee.”’ 

The court of appeals sustained the judgment 
upov these facts: Meece testified that he had not 
ordered the whisky; that he was not expecting 
any from Cincinnati, but, on going witb his 
brother to the company’s office at East Bernstadt, 
was told that it was there awaiting him; that he 
requested the agent to hold it until the succeed- 
ing Saturday, when he would come, pay for and 
take it away; and that on that day he did so, pay- 
ing $3.85 for the whisky, the express charges 
having been prepaid at Cincinnati. The court 
held that, by reason of the retention of the package 
by the agent, the company ceased to hold it as 
carrier, and had become a mere bailee or ware- 
houseman; that, therefore, the statute, as ap- 
plied to the transaction, was nota regulation of 
commerce; and, further, that, as Meece had not 
ordered the whisky, there was no contract for the 
sale of it in Cincinnati, but only by the com- 
pany at East Bernstadt, in Kentucky; that while . 
there was no testimony showing that the com- 
pany’s agent at Cincinnati knew that the whisky 
had not been ordered by Meece, yet its agent in 

Kentucky was so informed, and, therefore, the 
company was possessed, through its agent, of 
knowledge that there was no interstate transac- 
tion, and, with that knowledge, sold the whisky 
to Meece. But that the agent consented. to hold 
the whisky until Saturday did not destroy the 
character of the transaction as one of interstate 
commerce is settled by the recent case of Heyman 
v. Southern R. Co., 203 U.S. 270, ante, 104, 27 
sup. Ct. Rep. 104. In that case whisky had been 
forwarded to a party in Charleston, South Caro- 
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lina, and after its arrival at Charleston was 
placed in the warehouse of the railroad company 
by its agent, and there seized by constables, assert- 
ing their right so to do under the dispensary law of 
South Carolina. The point was made and sustained 
by the Supreme Court of the State of Georgia, in 
which state an action had been brought against 
the company for the value of the goods, that 
when the goods were placed in the warehouse the 
carrier was thenceforward liable only as a ware- 
houseman. In passing upon this contention we 
said (p. 276, ante, p. 107, 27 Sup. Ct. Rep. p. 107): 

**As the general principle is that goods moving 
in interstaie commerce cease to be such com- 
merce only after delivery and sale in the original 
package, and as the settled rule is that the Wil- 
son law was not an abdication of the power of 
congress to regulate interstate commerce, since 
that law simply affects an incident of such com- 
merce by allowing the state power to attach 
after delivery and before sale, we are not con- 
cerned with whether, under the law of any par- 
ticular state, the liability of.a railroad company 
as carrier ceases and becomes that of a ware- 
houseman on the goods reaching their ultimate 
destination, before notice and before the expira- 
tion of a reasonable time for the consignee to re- 
ceive the goods from the carrier. For, whatever 
may be the divergent legal rules in the several 
states concerning the precise time when the lia- 
bility of a carrier as such in respect to the carriage 
of goods ends, they cannot affect the general prin- 
ciple as to when an interstate shipment ceases to 
be under the protection of the commerce clause 
of the constitution, and thereby comes under the 
control of the state authority.” 

With reference to the testimony as to the 
knowledge by the company of the fact that the 
whisky had not been ordered by the consignee, it 
is sufficient to say that the averment in the in- 
dictment is that the express company was en- 
gaged in the business of a common carrier of 
packages, etc., and the shipment and delivery 
were made and done in the usual course of its 
business. This excludes necessarily the assump- 
tion that the transaction was one of sale by the 
express company at East Bernstadt. and of 
course the company was under no obligation to 
offer testimony in support of that which the state 
admitted to be the fact. 

We do not mean to intimate that an express 
company may not also be engaged in selling 


liquor in a state, contrary to its laws, or that the’ 


fact that the consignee did not order a shipment 
might not be evidence for a jury to consider upon 
the question whether the company was not, in 
addition to the express business, also selling 
liquor contrary to the statutes. It is enough to 
hold, as we do, that under the averments of this 
indictment such testimony is immaterial. It is. of 
course, a question of fact whether a carrier is 
confining itself to its business as a carrier, or par- 
ticipating in illegal sales. The consignor alone 
may be trying to evade the statute. 
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ward the liquors in the expectation that the con- 
signee will, when informed of their arrival, take 
and pay forthem. So the fact that there is xo 
previous order by the consignee may not be con- 
clusive of the carrier’s wrongdoing, but still 
it is entitled to consideration in determining that 
question. 

Much as we may sympathize with the efforts to 
put a stop to the sales of intoxicating liquors in 
defiance of the policy of a state, we are not at lib- 
erty to recognize any rule which will nullify or 
tend to weaken the power vested by the constitu- 
tion in congress over interstate commerce. 

The judgment of the Court of Appeals of Ken- 
tucky is reversed and the case remanded for 
further proceedings not inconsistent with this 
opinion. 


Nore.—Strange History of the Conflict Between 
State Policies in Regard to Sale of Intoxicating 
Liquors and the Commerce Clause of the Federal 
Constitution.—No branch of the law furnishes amore 
curious or interesting history inits gradual develop- 
ment than the law relating to the application of the 
commerce clause of the federal constitution to inter- 
state shipments of intoxicating liquors. The decision 
in the principal case is the latest chapter in this 
closely contested struggle, in the course of which both 
parties, both federal and state governments have been 
compelled to give and take. We propose to give a 
short resume ofthe leading cases which evidence the 
decisive engagements and the net results in this 
mighty conflict. 

License Cases.—In 1847 three cases went up from 
three New England states, to-wit: Thurlow vy. 
Massachusetts, Fletcher v. Rhode Island, and Peirce 
v. New Hampshire, all heard and decided together 
under the general designation, ‘“‘License Cases,” and 
reported in 5 Howard (U. S.) 504. The first case holds 
that a state may require a license from him who 
would offer for sale liquors imported in the origi- 
nal package from other states; the second case decides 
that the state may absolutely forbid the sale of liquor 
although in this case imported from a foreign country; 
the third case went so far as to hold that a state could 
prohibit the shipment from being sold directly upon 
arrival at destination while in the original package 
and practically in process of delivery. This last de- 
cision was ostensibly put on the erroneons ground 
that the states had full power to act upon the means 
of interstate commerce within its bordersin any par- 
ticulars where congress has failed to act. This prin- 
ciple was directly and emphatically denied in Leisy 
v. Hardin, post. The License Cases constituted a 
great victory for the states and gave a great impetus 
to legislation affecting the sale of imported liquors in 
the original package immediately upon or even be- 
fore delivery, and this legislation was upheld gener- 
ally by state courts on the authority of these decisions. 

Original Package Cases.—The great amount of 
learning expended in the decisions in the License 
Cases seems to have exhausted all the rescurces of 
the advocates of the sale of intoxicating liquors and 
the principles of law there laid down were generally 
accepted for more than forty years. Then in 1889 
came the famous “Original Package” decision (Leisy 
v. Hardin, 135 U. S. 100), where it was heid that a 
state could not prohibit the sale of intoxicating liquors 
while in the original packages or kegs, unbroken and 
unopened, where such liquors were imported into the 
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states on the ground that such a prohibition would be 
repugnant to the exclusive grant of power to con- 
gress to regulate interstate commerce, for the reason 
that commerce includes not only “the right of trans- 
portation of an article of commerce from one state to 
another, but includes also by necessary implication 
the right of the consignee to sell it in unbroken pack- 
ages at the place where the transportation termi- 
nates.” 

Wilson Act.—The decision in the case of Leisy v. 
Hardin, together with the decision in the case of Lyng 
y. Michigan, 135 U. S. 161, holding that a tax on the 
manufacture and sale of intoxicating liquors did not 
affect manufacturers in other states selling liquor in 
original packages, constitute what are known as the 
“Original Package Cases.”’ These decisions created 
considerable adverse comment, especially in states 
whose policy was to discourage by high license or to 
absolutely prohibit the sale of intoxicating liquors. 
It was generally considered that these decisions offered 
an effective means for evading state laws and state 
policies in regard to the regulation of the liquor traffic. 
This popular feeling rose so high and was so insistent 
that congress was compelled to almost instantly satisfy 
the popular demand by withdrawing the federal con- 
trol over interstate commerce in intoxicating liquors 
immediately upon delivery to the consignee. There- 
fore, in 1890, only a few years after the decision in the 
“Original Package Cases,” the Wilson Bill, embody- 
ing this suggestion, was passed. The Wilson Act 
provides in terms that ‘‘all fermented, distilled, or 
other intoxicating liquors or liquids transported into 
any state or territory, or remaining therein for use, 
consumption, sale, or storage therein, shall, upon ar- 
rival in such state or territory, be subject to the ope- 
ration and effect of the laws of such state or territory 
and shall not be exempt therefrom by reason of being 
introduced therein in original packages or otherwise.”’ 

The construction put upon the Wilson Act by the 
supreme court in a long line of decisions is not that 
expected by those who advocated its passage. The 
supreme court in all these cases have carefuily 
guarded the right of congress over interstate com- 
merce and have refused to adopt the view, contended 
by many advocates of states’ control of the liquor 
traffic, that this act was a virtual abandonment by 
congress of its right over interstate commerce in in- 
toxicating liquors and that the states had the right to 
meet such traflic at its borders and impose uponit 
what regulations it pleased. The supreme court has 
construed the word “arrival” to mean that intoxicat- 
ing liquor in the original package while on its way 
to the consignee retains its character as interstate 
commerce until it is actually delivered into the 
hands of the consignee. Rhodes v. Iowa, 170 
U. S. 412. Considerable confusion in regard to 
the proper construction of this act was precipitated 
by the decision in the case of Scott v. Donald, 165 U. 
8:58, which held a provision of the South Carolina 
Dispensary Law forbidding the importation of liquor 
for personal use to be void as a discrimination against 
interstate commerce. In speaking of the relation of the 
Dispensary Law to the provisions of the Wilson Act 
the court uses the following loose language: “It [the 
dispensary law] is not a law purporting to forbid the 
importation, manufacture, sale and use of intoxicat- 
ing liquor, as detrimental to the welfare of the state 
and to the health of the inhabitants, and hence it is not 
Within the scope and operation of the Wilson Act.” 
Under this decision it was supposed for a while that 
the phrase in the Wilson Act, ‘enacted in the exercise 





of its police powers,” restricted the application of the 
provisions of the Wilson Act to such states as for- 
bade the use or sale.of beverages, and not to states that 
recognized their sale under certain restrictions. This 
extremely narrow conception of the application of the 
Wilson Act was discredited by the supreme court in 
the case of Vance v. Vandercook Company, 170 U. 
8. 488, where the court disclaims any intention of con- 
veying such a conception in the Donald case, but ad- 
mitted that the language was loose and separated from 
its context might have justified the confusion that re- 
sulted for a while. b 

“Individual Order” Decision.—F rom the construc- 
tion thus put upon the Wilson Act it was an easy step 
to say that if the character ofinterstate commerce at- 
tached toashipment of intoxicating liquors until 
such shipment was actually delivered to the con- 
signee, no state law could stepin and prevent or 
hinder the delivery to, or receipt by the individual 
consignee of a foreign shipment, and this was the step 
taken in what we may very properly designate as the 
*‘Individual Order’ decision, reported in the case of 
Vance v. W. A. Vandercook Company, 170 U. S. 4388. 
In this case the court held the South Carolina Act of 
Marck 6, 1896, unconstitutional in so far as it compels 
the resident of the state who desires to order alcoholic 
liquors for his own individual use, to first communi- 
cate his purpose to a state chemist, and in so far as it 
deprives any non-resident of the right to ship by 
means of interstate commerce any liquor into South 
Carolina unless previous authority is obtained from 
the officers of the state of South Carolina, ‘‘since, as 
on the face of these regulations, it is clear that they 
subject the constitutional right of the non-resident to 
ship into the state and of the resident in the state 
to receive for his own use, to conditions which are 
wholly incompatible with, and repugnant to the ex- 
istence of the right which the statute itself acknowl- 
edges. Tbe right of the citizen of another state to 
avail himself of interstate commerce cannot be held to 
be subject to the issuing of a certificate by an officer of 
the state cf South Carolina, without admitting the 
power of that officer to control the exercise of that 
right.”’ . 

C. O. D. Decision.—After it was settled that a state 
could not prevent the individual from ordering and 
receiving direct for his own use in the originai pack - 
age ashipment of intoxicating liquor from a con- 
signor in another state, the next point which the anti- 
liquor states raised was whether this rule applied to 
Cc. O. D. shipments; for it was argued that the nature 
of such a contract made the place of sale at the resi- 
dence of the consignee and made the express company 
the agent of the consignor to make the sale which not 
only invalidated the sale and permitted the state au- 
thorities to confiscate the liquor, but rendered the ex- 
press company equally liable asa party to such sale in 
violation of the laws of the state where such sale took 
place, to-wit, at the residence of the consignee. This 
argument was heard frequently throughout the land 
and was lauded with delight by anti-liquor men as an 
effective stopper to the leak occasioned by the inter- 
state commerce clausein the effectual operation of the 
laws regulating or prohibiting the sale of intoxicating 
liquor. This hope was short-lived, however, as the 
supreme court promptly refused to recognize the C. 
0. D. argument and in avery splendid opinion de- 
stroyed all the premises on which it seemed to stand so 
securely. This decision was reported in the famous 
case of American Express Company v. Iowa, 196 U. S. 
138. In this ease the court surprised and disarmed 
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its opponents by refusing to discuss the ‘niceties’ in 
the law of sale relating to when and where a sale is 
completed under a C. O. D. order, on which phase of 
the question their opponents were, so to speak, 
“loaded fer b’ar’” but simply dismissed this 
discussion as irrelevant and immaterial on the 
ground that interstate commerce does not neces- 
sarily look to the question of the title to articles of 
commerce but to the articles themselves and the se- 
curity of their transportation and delivery, and that 
independent of the question of when the title passes, 
a package of intoxicating liquor received by an ex- 
press company in one state to be carried into another 
state, and there delivered to the consignee C. O. D. 
for price of the package end the expressage, is inter- 
state commerce and is under the protection of the 
commerce clause of the federal constitution and can- 

- pot, prior to its actual delivery to the consignee, be 
confiscated under prohibitory liquor laws ofthe state. 
The court said: ‘When it is considered that the nec- 
essary result of the ruling below was to hold that 
wherever merchandise shipped from one state to 
another is not completely delivered tothe buyer at 
the point of shipment so as to be at his risk, from that 
moment the movement of such merchandise is not in- 
terstate commerce, it becomes apparent that the prin- 
ciple, if sustained, would operate{materially to cripple 
if not destroy that freedom of commerce between the 
states which it was the great purpose of the constitu- 
tion to rremote.” 

“Inspection” Case.—One of the most famous decis- 
ions on the relation of intoxicating liquors to inter- 
state commerce was what is known as the famous 
‘Inspection Case,” decided in Pabst Brewing Co. v. 
Crenshaw, 198 U. S.17. There it was decided by the 
narrow margin of a vote of four to three that the rule 
that state inspection laws, which do not provide ade- 
quate inspection and impose a burden beyond the 
cost of inspection. are repugnant to the commerce 
clause of the constitution does not apply to liquors 
after they have ceased to be articles of interstate com- 
merce under the provisions of the Wilson Act. The 
argument which sustained this very far-reaching de- 
cision, at least to the satisfaction of the majority, was 
that the purpose of the Wilson Act being to make 
liquor after its arrival in astate, a domestic product, 
and to confer power on the states to deal with it ac- 
cordingly, the police power was therefore to be meas- 
ured by the right of a state to control or regulate 
domestic products, and that this created a state and 
not a federa! question as respects the commerce clause 
of the constitution; and that the supreme court could 
not review the determination of the state court that 
the statute involved in this case was not arevenue but 
an inspection measure. 

-* Warehouse” Decision.—The comparatively narrow 
construction put upon the Wilson Act by the supreme 
court has led that court to overlook or ignore what 
some have considered the plain meaning of that phrase 
of the Wilson Act depriving a shipment of intoxicating 
liquors, “‘remaining in storage therein” of the charac- 
ter of interestate commerce, especially when taken to- 
gether with a proper construction of the word 
“arrival,” and permitting the state laws to attach under 
such circumstances. This question was, however, 


put squarely up to the supreme court in the famous 
“‘Warehouse” decision reported in the case of Hey- 
man vy. Southern Railway Company, 203 U. 8. 270. In 
this casé the court held that the power of the state 
over intoxicating liquors from other states in original 
packages after delivery and before sale given by the 





Wilson law does not attach before notice and expira.- 
tion ofa reasonable time for the consignee to re. 
ceive the goods from the carrier; and this rule is not 
affected by the fact that under the state law the car- 
rier’s liability as such may have ceased and become 
that of a warehouseman.’ The court said: “As the 
general principle is that goods moving in interstate 
commerce cease to be such commerce only after deliy- 
ery and sale in the original package, and as the settled 
rule is that the Wilson law was not an abdication of the 
power of congress to regulate interstate commerce, 
since that law simply affects an incident of such com- 
merce, by allowing the state power to attach after de- 
livery and before sale, we are not concerned with 
whether, under the law of any particular state, the 
liability of arailroad company as carriér ceases and be- 
comes that of a warehouseman on the goods reaching 
their ultimate destination before notice and before the 
expiration of a reasonable time for the consignee to 
receive the goods from thecarrier. For, whatever 
may be the divergent legal ru!tes in the several states 
concerning the precise time when the liability ofa 
carrier as suchin respect to the carriage of goods 
ends, they cannot affect the general principle asto 
when an interstate shipment ceases to be under the 
protection of the commerce clause of the constitu- 
tion.” 

This decision leaves still one question unsettled in 
this connection and that is whether the fact of notice 
tothe consignee and an unreasonable failure on his part 
to come for his goods will not be considered as a con- 
structive delivery and the goods construed to be in 
storage for use of the consignee. And even in such 
case, does the Wilson law permit the state laws to 
attach in order to permit the state to confiscate the 
liquor provided it is held for the individual use of the 
consignee, and thus, to that extent, a limitation of 
Vance v. Vandercook Co., supra. On such questions 
the supreme court should carefully regard Justice 
Harlan’s consi-tent dissent in this line cf cases that 
such schemes are subterfuges on the part of the liquor 
dealers and manufacturers to evade state laws affect- 
ing the sale of intoxicating liquors and not legitimate 
interstate commerce. The court inthe Heyman case 
refer distinctly to this line of questions and carefully 
reserved any intimation of a decision, but the fact 
that a case is stated in which the question of the bone 
jides of the transaction might be considered, shows 
that the mind of one of the judges would be open to 
the argument that in such cases a state might prove 
that the goods presumably received and stored for the 
personal use of the consignee were in fact to be used 
for sale in a “blind tiger,” etc., and upon such proof 
the protection of interstate commerce should cease 
and not be used as a cloak to shield a fraud upon the 
laws of any state. 

“Sale by Agent” Decision.—Although the famous 
“Individual Order” decision in the case of Vance ¥- 
Vandercook Co., supra, held that a state law could 
not prevent any individual in one state from ordering 
and receiving intoxicating liquor from a party in a0- 
other state without infringing on the control of con- 
gress over interstate commerce, nevertheless the st- 
preme court has been prompt to limit the rule there 
sustained by holding it to be strictly applicable to “in- 
dividual orders” alone “unsolicited.” This is the 
limitation applied on what we can aptly term the 
celebrated ‘‘Sale by Agent” decision in Delamater ¥- 
South Dakota, 205 U. S. 98, where the court he Ids that 
although a state may not forbid a resident from oF 
dering for bis own use intoxicating liquor from a 
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other state it may forbid the carrying on within its 
porders of the business of soliciting orders for such 
liquor although such orders may only contemplate a 
contract with a single individual resulting from final 
acceptance in another state. 

Conclusion.—The above account will show the great 
mountain peaks of progress on the great question of 
the relation of interstate traffic in intoxicating liquors 
tothe commerce clause of the constitution and how 
far the states may interfere with such commerce in 
exercising their prerogatives to exclude, regulate or 
prohibit, under the police power, whatever is detri- 
mental to the public welfare. Of course, under the 
decision in Leisy v. Hardin, supra, and before the 
passage of the Wilson Bill it might be said that as far 
as the interstate traffic in intoxicating liquors was 
concerned, the states were absolutely helpless to carry 
out their policies of regulation or prohibition in rela- 
tion to such trattic. The Wilson Act which resulted 
from an irresistible popular demand, changed the 
whole complexion of things and as will be seen from 
the decisions of the supreme court has practically re- 
sulted in the abdication of congress of its right to con- 
trol commerce in intoxicating liquor immediately 
upon delivery of any importation to the consignee. 
For every purpose such liquors become domestic 
property and subject to domestic regulations and, as 
declared in the Crenshaw case, the question of whether 
their regulation is a proper exercise of the police 
power is a state and nota federal question. Having ar- 
rived at such advanced grounds the advocates of liquor 
regulation are holding their position strongly and, as 
in the prinipal case, seeking to advance their lines into 
aposition intrenched bya long line of decisions, to- 
wit, that even before delivery to the consignee a state 
should have the right to regulate intoxicating liquors 
which are held for an unreasonably long period by 
the carrier or carried in a warehouse, subject to his 
order, whenever it can be proven that the delay in de- 
livery is unreasonable or not for a bona fide purpose, 
but with the intention to violate the laws of the state 
and evade the regulations of the state in regard tothe 
sale ofsuch liquors. That there will be a break in the 
line here at some future time seems to us inevitable, 
especially in view of the admission of Justice White, 
who by the way, has written most ofthe great opin- 
ions on these questions, where in the case of Heyman 
y.Southern Railway Co., supra, he suggested that the 
element of “bona fides” might be very properly taken 
into consideration. This has also been the consistent 
position of Justice Harlan who dissented from the 
principal case on this very ground. 








JETSAM AND FLOTSAM. 





WOMEN’S SUFFRAGE AT COMMON LAW. 

We are informed that one of the women’s suffrage 
societies has come to the conclusion, as a result of a 
careful examination of the constitutional history of 
this country, that, with regard to the right to vote in 
the election of members of parliament, there was orig- 
inally no distinction between men and women; that 
the authorities upon this subject to which Willes, J., 
referred in Chorlton y. Lings, L. R. 1 C. P. 374, are by 
00 Means conclusive; that, in short, the decision in 
that case was wrong; and that a court of appeal, upon 
‘reconsideration of the law, might be brought to a 
different opinion. Chorlton vy. Lings was decided in 





1868 on appeal from the decision of a revising barris- 
ter, who had refused to allow an unmarried woman to 
be placed on the register. It was contended on her 
behalf that section 3 of the Representation of the 
People Act, 1867, which enacts that every “man” shall 
be entitled to be registered and when registered to vote 
for members of parliament, must be read with section 
4of Lord Brougham’s Act, by which words import- 
ing the masculine gender shall be taken to include fe- 
males unless the contrary is expressly provided; the 
effect of the two sections was, therefore, to confer a 
right of voting on women, even if they did not possess 
it before. The court of common pleas held that by 
common law women were subject to a legal incapacity 
for voting at the election of members of parliament, 
and that, with regard to the argument on section 3 of 
the Act of 1867, it had been expressly enacted that that 
section must be construed with the previous Acts on 
the subject, including the Reform Act of 1832, by 
which the franchise is conferred on every ‘‘male per- 
son” possessing the named qualifications. There was, 
therefore, no ground for assuming that the legislature 
intended to include women in the new franchise. This 
decision was not, as the law then stood, subject to ap- 
peal, but without in the slightest degree desiring to 
express an opinion as to whether it is desirable that 
women should possess the franchise, the fact temains 
that they have been excluded from it by a usage 
which has subsisted during several centuries, and 
that the inconvenience of unsettling and disturbing 
the law which was laid down nearly forty years ago 
would be very great. In these circumstances we feel 
little doubt that the high court would decline to con- 
sider the question, leaving the remedy, if any, to the 
legislature.—Solicitor’s Journal. 








CORRESPONDENCE. 





THE LABOR UNION AS A CONSPIRACY AGAINST TRADE 
AND COMMERCE. 


Editor of the Centrat Law Journal: 

It is gratifying to obserye that at least one employer 
has sufficient sand in his craw to take up the legal 
cudgel against labor unions, James W. Van Cleave, 
president of the Buck Stove & Range Company, of St. 
Louis, has brought suit for an injunction in the Su- 
preme Court of the District of Columbia (presumably 
having brought the suit in this tribunal in order to 
more speedily get the case before the Supreme Court 
of the United States for a final decision), to restrain 
the American Federation of Labor from boycotting 
the goods of the Buck Stove & Range Company. 
Suit by injunction is the only effective remedy against 
strikes and boycotts. Labor unions are irresponsible. 
If they could be forced to live up to their agreements, 
or if a judgment for damages could be enforced 
against them, a suit for damages would be the more 
desirable remedy, but sucha suit is not practical. 
The suit of Van Cleave against the American Federa- 
tion of Labor is the first one against that organization; 
it will be defended by Ralston & Siddons. The mat- 
ters more specifically set out in the application for an 
injunction are to restrain the Federation from using 
what is called the ‘‘unfair list” and “we don’t pat- 
ronize list” inthe Federationist, edited by Samuel 
Gompers. 

The methods of this shining light of the labor 
unions are well understood. Success at all hazards is 
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his motto. The following is from his labor day ad- Certain seamen were twice arrested, first for digg. 


dress at the Jamestown Exposition: 

At the conclusion of the address of Mr. Hearst, 
Samuel Gompers, president of the American Federa- 
tion of Labor, was introduced. In his address he 
made astrong protest against “the discrimination of 
the courts against the laboring men of ourcountry, 
which deprived them of their constitutional guar- 
antee of equality before the law,” as he termed 
it. ‘The injunctions as issued against workmen are 
never used or issued against any other citizens of our 
country,” declared Mr. Gompers. Continuing he said: 

“So far as I am concerned, let me say that never have 
I, nor will I, violatealaw. Idesire it to be clearly 
understood that, when any court undertakes, without 
warrant or law, by the injunction process, to deprive 
me of my personal rights and personal liberty, guar- 
anteed by the constitution, I shall have no hesi- 
tency in asserting and exercising these rights, and it 
may not be amiss to sound a word of warning and ad- 
vice to such of the rampant, vindictive and greedy 
employers who seek to rob the working people of our 
country of their lawful and constitutional rights by 
the unwarranted injunction process. The full power 
of labor has never yet been exercised in defense of its 
rights; it is not wise to compel its exercise.’”’ 

In the beginning of the labor strike period if em- 
ployers had taken the firm stand that president Van 
Cleave has now taken, and had courts when these 
strikes began followed the law against combinations 
in restraint of trade instead of making their decisions a 
bed for votes, the commerce of the country would not 
have become as it now is, subservient to the labor 
unions. If leaders of labor unions are to order at 
pleasure strikes for higher wages, then the day is not 
far distant when the plumber and carpenter will find 


themselves receiving higher wages than the judges of . 


our circuit courts, and possessed of more power and 
authority to control the destinies of the country. Be- 
tween gigantic combinations of capital and gigantic 
combinations labor the commercial enterprise of the 
country is being crushed between the upper and 
nether mill stone. 
8S. W. H. 

[There is considerable food for reflection in the sug- 
gestion offered by our correspondent. May not the 
indictment found against the courts be in fact true, 
to-wit, thatif courts had applied the common-law 
doctrine against combinations in restraint of trade 
strictly against the labor union they never would have 
reached their awful power’ If the courts had sternly 
discountenanced boycotts ‘unfair lists,’ picketing 
and intimidation of non-union employees, right from 
the start, as illegal conspiracies in restraint of trade, 
it is quite possible, that we would not now be wit- 
nesses to these terrible periodical cessations of busi- 
ness which cripple ourcommercial life, and deprive 
our citizens of the necessities of life and entail an ex- 
pense of countless millions of dollars. Ed.] 


BOOK REVIEWS. 
CASTIEU’S “‘MELVILLE ISLAND CASE.” 

We have received The History of the Ship ** Melville 
Island Case” illustrated and written by J. B. Castieu, 
Assistant Shipping Master of Melbourne, Australia. 
This isa mort interesting accountof the incidents of 
the Ship Melville Island during the vessel’s detention 
of nearly six weeks at Port Phillip, Melbourne, Aus- 
tralia. 





bedience of orders when they were acquitted anj 
afterwards they were charged with being absent with. 
out leave. They alleged in defense that their liye 
were in danger through bad food and insufticient pro. 
visions, and through the equipment and management 
of the vessel being imperfect, and they were they 
sentenced to ten weeks imprisonment. Their Solici- 
tor, Mr. J. Wotf, a well-known Melbourne lawyer 
succeeded in lodging appeals and afterwards obtaip- 
ing orders quashing the convictions. The Captain and 
Master defied the Supreme Court of Victoria and 
sought to set out to sea with the men on board. In order 
to prevent their being taken away to sea and to pre- 
vent their appeals being heard the Solicitor arrested 
the ship for nonpayment of wages and this ultimately 
led to a settlement of the whole case. 

Various legal steps were taken for the protection 
ofthe men and these are set out at length inthe 
book and show that a most interesting legal duel was 
engaged in between the Solicitor who succeeded in 
freeing the men, obtaining the cancellation of their 
articles and obtaining payment of all wages dueto 
them. The whole account will well repay perusal and 
be found interesting by not merely all people con- 
nected with the Sea but also by Laymen. It is one of 
the most sensational stories of the seain the guise of 
solid fact that has ever been written. 

Printed in pamphlet form, of 32 pages, bound in 
paper and published by Gordon & Gotch, Melbourne, 
Australia. 


CALVERT’S REGULATION OF COMMERCE UNDER THE 
FEDERAL CONSTITUTION. 

This book, by Thomas H. Calvert, treats of nearly 
every conceivable subject out of which doubts may 
arise as to the proper tribunal whether federal or 
state to which litigants should appeal, and necessarily 
the number and variety of subjects treated is very 
great, and itis obvious that because of the smallness 
of this treatise, 325 pages of text, that many and most 
of the topics discussed have received very brief treat- 
ment. The author, however, has a happy faculty of 
putting his ideas into readable shape in a very con- 
densed and lucid manner; what he says is to the point 
and free from ambiguities, and is remarkable for its 
good and pointed Englisb. The search for topics 
treated is facilitated by marginal captions of subjects 
and might have been still more facilitated by arrang- 
ing the chapter subjects as running headlines instead 
of repeating the name of the treatise at the top of 
each page throughout the book,—a defect to which 
we have frequently called the attention of publishers. 
Regulation of commerce necessarily covers a broad 
field, treating of the general powers of congress and 
the general powers of the states, relating to manufac: 
tures and productions, of sale and exchange of com- 
modities, of state taxation as affecting commerce, of 


‘state taxation of foreign corporations, and various 


other forms of federal and state taxation. The sub- 
ject of shipping and navigable waters is extensively 
treated, but the most timely subject is that of railroads, 
whether interstate or whether wholly within one state 
but engaged in transportation under arrangement 
with connecting lines. The separate state legislatures 
have recently been enacting statutes bearing 80 
heavily on railroads and enforcing them 80 vigor- 
ously that it has become a nice question how far these 
enactments conflict with the powers given by col 
gress to the interstate commerce commission. The 
reader will find many of these knotty questions eluci- 
dated in this treatise. Between the encroachments of 
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federal and state governments against railroads it 
would seem that the stockholders may well feel 
slarmed as to whether anything will be left for them 
after congress and state legislatures aided by the 
courts have taken all they decide to take. United 
States rulings however are characterized by a greater 
degree of moderation than those of the state courts. 
This treatise is in one volume, 8 vo., bound in 
doth. Its mechanical execution is of the best. 
Published by Edward Thompson Company, North- 
port, Long Island, N. Y. 








—— 


HUMOR OF THE LAW. 
The second day drew toits close with the twelfth 
juryman unconvinced. 
“Well, gentlemen,” said the court officer, entering 
quietly, ‘shall I, as usual, order twelve dinners?” 
“Make it,’’ said the foreman, “eleven dinners anda 
bale of hay.” 


Awitness was examined before a judge in a case of 
sander, who required him to repeat the precise words 
spoken. The witness, fixing his eyes earnestly upon 
the judge, began: “May it please your honor, you 
lie, and steal, and get your living by cheating.” The 
face of the judge reddened, and he exclaimed, “Turn 
your head to the jury when you speak!” 








WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 
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1, ACCIDENT INSURANCE—Marine Insurance.—Plaintiff 
inan action on a policy of marine insurance held not 
precluded from recovery by reason of negligence of 
‘few where accident was caused by peril insured 
igainst.—Western Assur. Co. v. Chesapeake Lighterage 
&Towing Co., Md., 65 Atl. Rep. 637. 

2. ADJOINING OWNERS—Lateral Support.—A right to 
lateral support does not depend onthe question of due 
tareor negligence, which only becomesa factor with 
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reference to damages caused to improvements by with- 
drawal of lateral support.—Simou v. Nance, Tex., 100 
S. W. Rep. 1638. 

3. ADVERSE PoOssEssIOoN—Character of Possession.— 
The possession of land by one who entered under a parol 
gift,to be adverse, must be accompanied by a claim of 
right and hostility to the donor’s tttle.—Gillespie v. Gil- 
lespie, Ala., 48 So. Rep. 12. ‘ 

4. ADVERSE POssESSION—Continuity.—Under the stat- 
ute, death of the owner of land suspends for one year 
after the death, or until an executor or administrator 
shall have qualified, the running of limitations in favor 
of one in possession of the land.—Meurin v. Kopplin, 
Tex., 100 S. W. Rep. 984. 

5. ALIENS—Real Estate.—Under Const. art. 2, § 33, held, 
that an alien may, by purchase, acquire lands containing 
valuable deposits of limestone, silica, silicated rock, and 
clay, and the necessary land for the development there- 
of.—State v. Evans, Wash., 89 Pac. Rep. 565. 

6. APPEAL AND ERROR—Failure to Object in ‘Lower 
Court.—Where no objection is made to a question or no 
exception taken to the ruling on an objection to the an- 
swer, and the answer is responsive tothe question, the 
opposite partycannot complain of the rulingon his 
motion to strike the answer.—Breiner v. Nugent, Iowa, 
111 N. W. Rep. 446. 

7. APPEAL AND ERROR—Special Charges.—Where there 
is material difference between a special charge as shown 
by the record on appeal and the one actually requested 
an assignment of error in its refusal must be over- 
ruled.—Galveston, H. & S. A. Ry. Co. v. Worcester, 
Tex., 100 S.W. Rep. 990. 

8. APPEAL AND ERROR—Tax Deeds.— Where one attack- 
ing a tax deed did not submit to the trial court the fact 
that the tax deed did not contain the grantee’s name he 
could not assert it as a ground for reversal on appeal.— 
Vogler v. Stark, Kan., 89 Pac. Rep. 653. 

9. APPEAL AND ERROR—Weight of Evidence.—The ap- 
pellate court held to have no power to grant new trialon 
the ground of the verdict being against the weight of the 
evidence.—Norman V. City of Bellingham, Wash., 89 Pac. 
Rep. 559. 

10. ARBITRATION AND AWARD—Estoppel.—A partner 
by accepting the benefits of a part of the awardof arbi - 
trators appointed pending a suit for the dissolution of 
the partnership held not estopped from questioning tne 
validity ofanother part of the award.—Waisner v. Wais 
ner, Wyo.,89 Pac. Rep. 580. 

11.gASSIGNMENTS—Drafts.—The drawing of a draft on 
a debtor and the attaching of the account thereto, which 
draftjwas discounted by a bank, held an assignment of 
thej claim to the{bank.—Provident Nat. Bank v. J. D. 
Hartnett Co., Tex., 1008. W.Rep. 1024. 

12, BANKRUPTCY — Discharge.—A fraudulent grantee 
cannot plead a subsequent discharge in bankruptcy of 
his grantor as a defense to a creditor’s suit brought more 
than four months before bankruptcy proceedings.—Flint 
vy. Chaloupka, Neb., 111 N. W. Rep. 465. 


13. BANKRUPTCY—Fraudulent Conveyance.—A defense 
of discharge in bankruptcy pleaded to a suit to set aside 
certain fraudulent conveyances held properly met by an 
averment that the lien under the judgment was acquired 
more than four months before the filing of the bank- 
ruptcy petition.—Brunson v. Joseph Rosenheim & Son, 
Ala., 43 So. Rep. 31. 


14. BANKS AND BANKING—Notice to Bank.—A trust 
company held charged with notice that certain discounts 
were made by its president in the furtherance of a fraud- 
ulent scheme;to obtain money for his own purposes.— 
Cook v. American Tubing & Webbing Co., R.I., 65 Atl. 
Rep. 64L. 


15. BILLs AND NOTES—Accommodation_Paper.—W here 
certain drafts {were presented for discount by the ac- 
ceptors, such fact was sufficient to charge to indorsees 
with notice that the drafts were accommodation paper. 
—Cook v. American Tubing & Webbing Co., R. I. , 65 Atl. 
Rep. 641. 
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14. BILLS AND NOTES—UConsideration.—A negotiable 
note imports a consideration relieving the holder from 
proving value, but want of consideration may be shown 
as betweenthe parties or between the maker and third 
persons with notice.—Ellison v. Simmons, Del., 65 Atl. 
Rep. 591. ’ ‘ 

17. BRipGes—What Are.—The words “bridge” and 
“culvert,” as used in the statute giving an action for 
damages caused by reason of the insufficiency of “any 
bridge or culvert,” held not synonymous.—Cleveland v. 
Town of Washington, Vt., 65 Atl. Rep. 584. 

18. BROKe&RS—Contract of Employment.—A broker em- 
ployed by an owner to procure a purchaser, without any 
specification of time in whichthe broker must procure 
the purchaser, hasareasonable time, which is for the 
jury.—Oliver v. Katz, Wis., 111 N. W. Rep. 509. 

19. CANCELLATION OF INSTRUMENTS—Grounds.— Mar- 
ried woman who transferred certificate of sale and exe- 
cuted a quitclaim deed to purchaser held not entitled to 
rescind on the ground of mistake on her part.—Thomp- 
son v. E. I. Dupont Co., Minn., 111 N. W. Rep. 302. 

20. CANCELLATION OF INSTRUMENTS—Mautual Mistake. 
—Where land of busband was sold on ex: cution to wife, 
who transferred certificate of sale, husband and wife held 
not entitled to relief against the purchaser onthe ground 
of mutual mistake or mistake by one party and fraud of 
the other, where any mistake was on the part of the wife 
alone and there was no fraud on the part of the pur- 
chaser.—Thompson v. E. I. Dupont Co., Minn.,111 N. W. 
Rep. 302. 

21. CARRIERS — Contract of Transportation. — Where 
plaintiff was injured by being ina freight car whena 
eoupling was being made, it was error to instruct that 
plaintiff’s negligence would bar his recovery, irrespect- 
ive of the proximate cause of the injury.—Hardin v. Ft. 
Worth & D. C. Ry. Co., Tex., 100 S.W. Rep. 995. 

22. CARRIERS—Defective Condition of Stock Yards.— 
Where a carrier provides stockyards to receive stock for 
shipment, it should keep them in a reasonably safe con- 
dition, and the failure so to do is negligence.—St. Louis 
&S. F.R. Co. v. Beets, Kan., 89 Pac. Rep. 683. 


23. CARRIERS — Excessive Damages.—Where a con- 
ductor repeatedly eursed and threatened plaintiff’s wife 
because of her refusal to pay fare forher child ac- 
companying her, an award of $250 was not excessive.— 
St Louis Southwestern Ry. Co. of Texas v. Granger, Tex., 
100 S. W. Rep. 987. 


24. CARRIERS—Failure to Ice Refrigerator Car.—A car- 
rier held liable for failure_to ice a refrigerator car so as 
to preserve a shipment, irrespective of the fact that un- 
der the agreement between itand the owner ofthe car 
the duty to ice it was onthe latter.—St. Louis, I. M. & S. 
Ry. Co. v. Renfroe, Ark., 100 8. W. Rep. 889. 


25. CARRIERS—Injury to Alighting Passenger.—An in- 
terurban railway company stopping cars at highway 
crossings held negligent for stopping acar and inviting 
a passenger to alight at a place more hazardous than that 
at which the car might conveniently have been stopped. 
—McGovern v. Interurban Ry. Co., lowa, 111 N. W. Rep. 
412. 

26. CARRIERS—Injury to Passenger.—That a train is 
about to stop ata railway crossing in accordance with 
statute does not justify a passenger in disregarding ap- 
pearances and concluding that the train had arrived at 
the place named as the next station.—Farrell v. Great 
Northern Ry. Co., Minn., 111 N. W. Rep. 388. 


27. CARRIERS—Riding in Freight Trains.—A person 
havinga permit to ride inthecaboose cannot recover 
for injuries sustained while on his way to board the ca 
boose, without proof of negligence onthe part of the 
company in the maintenance of its station or yards.—Chi- 
cago, B. & Q. Ry. Co. v. Mann, Neb., 111 N. W. Rep. 379. 


28. CHATTEL MORTGAGES—Priorities.—Contract of sale 
to partnership of which the selleris a member held to 
have priority to unrecorded chattel mortgage unknown 
to the other partner.—Rankin v. Trickett, Kan., «89 Pac. 
Rep. 698. 





29. CONSPIRACY—Question for Jury.—Where, by the 
acts and declarations of defendant, a prima facie case of 
conspiracy was made out, the question of the existence 
of the conspiracy was properly submitted to the jury, 
State v. Caine, lowa, 111 N. W. Rep. 443. 

30. CONSTITUTIONAL LAw — Delegation of Legislative 
Powers.—Any statute which attempts to authorize the 
commission in its judgment to allow an increase of the 
capital stock of a railroad for such purposes and on such 
terms as it may deem advisable would be unconstity. 
tional, as an attempt to delegate legislative power.—State 
v. Great Northern Ry. Co., Minn.,, 111 N. W. Rep. 289, 

31. CONSTITUTIONAL LAW — Religious Liberty.—The 
court will not exercise its power to declare the use of the 
Bible in the public schools unlawful simply because 
there is apprehension thatthe school authorities may 
attempt to teach a sectarian view.—Church v. Bullock, 
Tex., 100S. W. Rep. 1025. 

32. CONTRACTS—Estoppel to Plead Ignorance of Facts, 
—An employee held estopped from setting up the defense 
that he signed a contract of employment without knowl- 
edge of its contents.—Taylor Iron & Steel Co. v. Nichols, 
N. J., 65 Atl. Rep. 695. 

33, CORONERs—Jurisdiction.—The jurisdiction to hold 
an inquest 1s conferred on the coroner by his finding and 
custody in his county of the body ofa person apparently 
come to his death by violent means, in another county, 
—Moore vy. Box Butte County, Neb., 111 N. W. Rep. 469. 


34. CORPORATIONS—Authority of President to Open 
Extra Bank Acccunt.—Authority to the general man- 
ager of a corporation to draw checks on any bank in 
which the company might have deposits authorized such 
manager to open accounts in more than one bank.— 
Cook v. American Tubing & Webbing Co., R. I., 65 Atl. 
Rep. 641. 

35. CORPORATIONS—Pleading.—A foreign corporation 
suing for goods sold in the state of Texas need not allege 
or prove a permit to do busiuess there.—Heisig Rice Oo. 
v. Fairbanks, Morse & Co., Tex., 100 S. W. Rep. 959. 


36. CORPORATIONS — Stockholder’s Agreements, — An 
agreement among stockholders that the holders of a ma- 
jority of the common stock may take the stock of an- 
other of the stockholders at its cash value held valhd.- 
Boggs v. Boggs & Buhl, Pa., 66 Atl. Rep. 105. 


387. COUNTIES—Sale of County Orders.—The seller of 
county orders for the payment of money impliedly 
warrants that he has title, and that the orders are not 
spurious.—Giblin v. Northern Wisconsin Lumber Co., 
Wis., 111 N. W. Rep. 499. 


3%. CRIMINAL EVIDENCE—Declarations of Conspira- 
tors.—Declarations of alleged co-conspirators are not 
admissible against an accused, unless there be evidence 
to show that a conspiracy was formed, where the decla- 
rations were made in the absence of accused.—Ripley 
v. State, Tex., 100 S. W. Rep. 943. 


89. CRIMINAL EVIDENCE—Other Crimes.—Evidence of 
other crimes held not admissible to show system.—Hin- 
son v. State, Tex., 100 S. W. Rep. 939. 


40. CRIMINAL Law—Sale of Explosives.—One acting 
as agent for another held guilty of violation of Gen. St. 
1902, § 4579, prohibiting the keeping for sale of a fluid for 
illuminating purposes inflammable at a less tempera- 
ture than that fixed by the statute.—State v. Boylat, 
Conn.,65 Atl. Rep. 595. 


41. CRIMINAL TRIAL—Assault with Intent to Rape-— 
On trial for assault with intent to rape, errors in rulings 
and instructions concerning the necesssity of corrobor- 
ating the testimony of prosecutrix held eliminated by 
the verdict of simple assault,—State v. Hoover, lowa, lll 
N. W. Rep. 323. 


42 ORIMINAL TRIAL—Effect of Evidence ‘Subsequently 
Excluded .—Though the court strikes out incompetent 
evidence and instructs the jury not to consider it, 8 com 
viction may be set aside where the court believes that it 
may have been founded on excluded evidence.—State ¥- 
Armstrong, La., 43 So. Rep. 57. 
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43, CRIMINAL TRIAL—Failure to Charge on Burden of 
proof.—The omission to charge that the burden of proof 
was on the state was not error where the court charged 
that the jury must believe defendant guilty beyond a 
reasonable doubt.—Glascow v. State, Tex., 100S. W. Rep. 
933. 

44. CRIMINAL TRIAL—Homicide ~In @ prosecution for 
homicide, the admission of an overcoat, claimed by the 
stale to have been worn by defendant on the night of the 
homicide, on which blood stains were found, held proper. 
—Ozark v. State, Tex., 100 S. W. Rep. 927. 

45. CRIMINAL TRIAL—Validity of Municipal Milk Ordi- 
nance.—A contention that a manicipal ordinance is void 
because in conflict with other ordinances held not avail- 
able in the absence of proof of such other ordinances. — 
City of St. Louis v. Bippen, Mo , 1008. W. Rep. 1048. 

4. DAMAGES—Injuries to Feelings and Reputation.— 
Damages from injury to feeling and reputation arising 
ex contractu, where the liability of the obligor is fixed by 
his being put in default, should be regarded in the same 
manner and to the Same extent as damages to person or 
property.—Jobnson v. Levy, La , 43 So. Rep. 46. 

47. DEDICATION—Acceptance.—Where the owner of 
jand plats it as an addition to a city, and certain of the 
streets are opened by the city, it indicates an intention 
to accept the remaining streets whenever necessary to 
the public use.—Parriott v. Incorporated City of Hamp- 
ton, Iowa, 111 N. W. Rep. 440. 

48. DEEDS—Construction. — Where a deed provides 
that it shall not take effect until after the death of the 
grantor it vests title at once, and a recital that the 
grantee is to care fur the grantor during his life does not 
affect such interpretation.—Nolan vy. Otney, Kan., 89 
Pac. Rep. 690. 

49. DowER—Conveyance on Eve of Marriage.—A wife 
cannot complain of aconveyance of land made by her 
husband without her knowledge upon the eve of mar- 
riage, and in contemplation of it, where he held the land 
asa mere trustee for his sons.—Wilson v. Wilson, Utah, 
89 Pac. Rep. 643. 

50. DOWER—Fraudulent (Conveyance by Husband.—A 
husband cannot deprive his nonresident wife of her in- 
terest in his realestate in Kansas by fraudulently pro- 
curing a judgment to be rendered against him under 
which the land is sold on execution and the title passed 
toa party to the fraud.—McKelvey v. McKelvey, Kan., 89 
Pac. Rep. 663. 

5l. EASEMENTS—Adverse Character.—Use of waters of 
mineral springs on lands of another, to create an ease- 
ment by prescription, held required to be continuous, 
uninterrupted, actual, open, notorious, and adverse.— 
Jobling v. Tuttle, Kan., 89 Pac. Rep. 699. 

52. EASEMENTS—Streets. — Where the owner of land 
makes a map of it, showing astreet upon it, and sells lots 
abutting on and calling forsuch streets, the purchaser 
acquires a right to use the street against the original 
purchaser and subsequent purchasers under him.—Poole 
y. Greer, Dela., 65 Atl. Rep. 767. 


53. Equiry—Pleading.—A defendantin equity held en- 
titled to answer anew to an amended bill filed by leave 
of court after the sustaining of a demurrer to the origi- 
nal bill —Scoville v. Brock, Vt., 65 Atl. Rep. 577. 


54. EVIDENCE—Original and Carbon Copy of Letter.— 
Where an original and a carbon were made on a 
typewriter at the same time, and both executed in the 
same manner, either held admissible in evidence with- 
out notice to produce the other.—Cole v. Ellwood Power 
Co., Pa., 65 Atl. Rep. 678. 


55. EXCEPTIONS, BILL OF—Filing. — Where a bill of 
exceptions was signed and left with the circuit clerk 
within the time allowed, it was immaterial that the clerk 
did not mark it “Filed” until after such time had ex- 
Stone Co. v. Knight, Ark., 1008S. W. Rep. 
78 . 


56. EXCEPTIONS, BILL OF -Materiality of Corrections.— 
The materiality of proposed corrections or amendments 
to a bill of exceptions calls for the exercise of judicial 





discretion, which cannot be controlled by mandamus.— 
State v. Craig, Wyo., 89 Pac. Rep. 584. 

57. EXECUTION—Property Subject.—Lessor of certain 
coal land held to have a continuing interest therein, and 
that under a sheritt’s sale of such interest the right to 
the royalty passed to the purchaser.—Gallagher v. Hicks, 
Pa., 65 Atl. Rep. 623. 

58. EXECUTORS AND ADMINISTRATORS—Charges and 
Credits.—An administrator appealing from an order of 
settlement and distribution held not chargeable person- 
ally with interest upon the funds in his hands for the 
time occupied in the prosecution and determination of 
the appeal.—Jn re Davis’ Estate, Mont., 88 Pac. Rep. 957. 

59. EXECUTURS AND ADMINISTRATORS —Services Rend- 
ered Between Members of Family.—Services rendered 


‘ by members of the same family, and especially between 


father and son, are presumed to be gratuitous, and the 
one claiming a money recompense for services has the 
burden of establishing a contract, express or implied.— 
Williams v. Walden, Ark., 1008. W. Rep. 898, 

60. FIRE INSURANCE—Proximate Cause. —It is not 
necessarily the last link in the chain which constitutes 
proximate cause, butthat whichis the procuring cause 
from which the effect might be expected to follow.— 
Russell v. German Fire Ins, Co., Minn., 111 N. W. Rep. 
400. 

61. Foop—Information Charging Violation of Milk Or- 
dinance.—An information held to charge a violation of a 
municipal ordinance prohibiting one from exposing for 
sale milk containing less than a specified per cent. of 
butter fat.—City of St. Louis v. Bippen, Mo., 100 S. W. 
Rep. 1048. 

62. FRAUDS, STATUTE OF—Equitable Relief. — Where 
defendant street railroad in ejectment purchased the 
land by parol agreement from the predecessor in title of 
plaintiff, and paid the full consideration and entered into 
possession, the statute of frauds is nota bar to the ex- 
istence of an equitable estate in the purchaser.—Atlantic 
City R. Co. v. Johanson, N. J.,65 Atl. Rep. 719. 

63. FRAUDS, STATUTE OF—Part Performance.—An oral 
cortract for the sale of real estate, followed by payment 
of the purchase price and possession by the purchaser, 
held valid within Code 1896, § 2152.—City Loan & Banking 
Co. v. Poole, Ala., 48 So. Rep. 13. 

64. FRAUDULENT CONVEYANCES—Past Indebtedness.— 
In a creditor’s suit to set aside a conveyance to a rela- 
tive made for a past due debt, the burden is on the 
giantee to show thatthe debt was genuine and that he 
acted in good faith.—Flint v. Chaloupka, Neb., 111 N. W. 
Rep. 465. 

65. -GARNISHMENT—Property Subject.—Where a con- 
tractor acquires aright to recover certain pledged prop- 
erty in the hands of an oil company through the termi- 
nation, without lawful cause, of a contract between the 
two by the oil company, the property is subject to garn- 
ishment.—J. M. Guffey Petroleum Co. v. Nearn, Tex., 100 
8. W. Rep. 967. 

66. GUARDIAN AND WARD—Accounting.—In a suit to 
set aside a decree allowing a guardian’s final account, 
based on the negligence of the guardian in}management 
of the estate in his hands, the guardian has the burden 
of proving that he exercised the requisite diligence.— 
Scoville v. Brock, Vt., 65 Atl. Rep. 577. 

67. GUARDIAN AND WARD—Liability of Estate.—The es- 
tate of a minor heir held liable for moneys borrowed by 
the trustee of the estate of the minor and used for the 
benefit of the estate irrespective of the trustee’s author- 
ity to negotiate the loan.—Jn re Manning’s Estate, Iowa, 
111 N. W. Rep. 409. 

68. HomMIcIDE—Defense of Relative.—Defendant held 
entitled to interfere in a quarrel between certain parties 
and his nephew, and to protect his nephew against as- 
sault, using no more force than was necessary for that 
purpose.t-Bice v. State, Tex ,100 8. W. Rep. 949. 

69. HOMICIDE—Expert Testimony.—On a prosecution 
for murder, where the court submitted the issue of mur- 
der in both degrees from the standpoint of conspiracy, 
held error not to have submitted the converse of the 
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proposition, including the issue of manslaughter.—R'p- 
ley v. State, Tex., 100 S. W. Rep. 943. 

70. HOMICIDE—Infidelity as a Provocation.—A delib- 
erate killing by one under the impulse of anger, jeal- 
ousy, hatred, or revenge, created or incited by belief of 
decedent’s prior infidelity,etc., held toconstitute murd:r 
in the first degree.—State v. Johns, Del., 65 Atl. Rep. 
763. 

71. HUSBAND AND WIFE — Antenuptial Coxstract. — 
Though the original engagement of marriage be absolute 
and entered into some months preceding the making of 
an antenuptial contract, the agreement ‘to marry re- 
mains a consideration for the contract.—In re Appleby’s 
Estate, Minn., 111 N. W. Rep. 305. 

72. HUSBAND AND WIFE—Personal Injury to Wife.—A 
married woman may recover in her right for physical 
pain, suffering, and mental anguish resulting from the 
negligence of another.—McGovern v. Interurban Ry. Uo., 
Iowa, 111 N. W. Rep. 412. 

73. INFANTS—Disaffirmance of Contraects.—Though an 
infant disaffirming a contract must return so much of the 
consideration received asremains in his possession, an 
actual tender is not required asa condition precedent 
when it isknown in advance that such tender will be 
refused .—Starr v. Watkins, Neb., 111 N. W. Rep. 363. 

74. INJUNCTION—Trade Secrets.—In a suit by manufac- 
turer to prevent the use of secret processes used by him, 
in his business, a finding that he possessed secret meth- 
ods producing an improved product held justified.—Tay- 
lor Iron & Steel Co. v. Nichols, N. J., 65 Atl. Rep. 695. 

75. INTOXICATING LIQUORS—Sale to Minor.— Sureties 
on adramshop keeper’s bond held not liable for his sale 
of intoxicants to a minor; there being a discrepancy 
between the location of the saloon as specified in the li- 
cense and in the petition and application therefor.—Mon- 
iteau County v. Lewis, Mo., 100 S. W. Rep. 1107. 

76. INTOXICATING LIQUORS—Wrongful Sale.—Where a 
party is charged with the sale of liquor, evidence that 
his clerk sold the liquor, but not showing that he autbor 
ized the sale, is insufficient to prove the defendant crim- 
inally responsible.—Daniel v. State, Ala., 4% So. Rep. 22. 

77. JODGMENT—Assignment.—The failure of an assignee 
of county orders to notify the assignor to defend a tax- 
payer’s suit to delcare them void does not render the 
judgment in that suit not binding as between them.— 
Giblin v. North Wisconsin Lumber Co., Wis., 111 N. W. 
Rep. 499. 

78. JUDGMENT—Res Judicata.—A decree in a suit to set 
aside a conveyance held not res judicata in a suit for par- 
tition.—Stern v. Selleck, lowa, 111 N. W. Rep. 451. 

19. LANDLORD AND TENANT—Assignment of Rent.— 
An assignee of rent without the reversion reserved in a 
lease for years may maintain an action of debt for the 
rent accrued against the lessee.—-F. Groos & Uo. v. Chit- 
tim, Tex., 100 8S. W. Rep. 1006. 

80. LANDLORD AND TENANT—Lease.—Ordinarily there 
isan implied covenant in the lease that the demised 
premises sha}! be open to entry at the time fixed as the 
beginning of the term.—Hermpolsheimer v. Christo- 
pher, Neb., 111 N. W. Rep. 359. 

81. LANDLORD AND TENANT—Recovery of Possession.— 
The acceptance or enforced collection of rent in arrears 
or accrued pending noticeto quit and the commence- 
ment of forcible detainer proceedings will not deprive 
the landlord of his right to eject the tenant under such 
proceedings.—Rich vy. Rose, Ky.,{99 8S. W. Rep. 953. 

82. LIBEL AND SLANDER — Charging Dishonesty.—An 
article charging dishonesty held libelous per se.—Todd 
v. Every Evening Printing Co., Del., 66 Atl. Rep. 97. 


63. LIMITATION OF ACTIONS—Accounting by Guardian. 
—Limitations held not to begin to run against an action 
by a ward to set aside a decree allowing his guardian’s 
final report until something occurred to raise a doubt in 
the mind of the ward as to the guardian’s conduct.—Sco- 
ville v. Beck, Vt., 65 Atl. Rep. 577. 


84. LIMITATION OF ACTIoNS—Accrual of Cause of Ac- 
tion.—Limitations begin to run in favor of a trustee ez 





maleficio of a constructive trust from the discovery of the 
fraud, but do not begin to run in favor of the trustee ofa 
resulting trust until he repudiates his trast. —Hanson y, 
Hanson, Neb., 111 N. W. Rep. 368. 

85. LIMITATION OF ACTIONS—Part Payment.—Where 
an endorsement of payment on a note made before the 
bar of limitation attaches 1s relied on to prevent the bar, 
it must be shown that the payment was made at the time 
it purp rts to have been made, orthat it was made by 
the consent of the maker.—Cros v. Crow, Mo., 1008. W, 
Rep. 1123. 

86. LIMITATION OF ACTIONS—Pleading.—Where in an 
action onajudgment the answer sets up the 10 year 
statute of limitations, the fact that it also relies on the 
6 year statute does not preclude the defendant from re- 
lying on the 10-year statate if applicable to the facts.—J, 
C. Lewis Co. v. Adamski, Wis., 111 N. W. Rep. 495. 

87. LIMITATION OF ACTIONS—Successive Disabilities.— 
The marriage of a woman after reaching her majority 
does not interrupt the running of the statute of limita- 
tions against her right to disaffirm a deed made during 
minority.—Priddy v. Boice, Mo., 99S. W. Rep. 1055. 

88. LIMITATION OF ACTIONS—Tolling Statute.—A pay- 
ment by owner of equity of redemption on a mortgage 
debt before the statute has run tolls the statute as 
against a subsequent mortgagee with notice of the prior 
mortgage.—McLaughlin v. Senne, Neb., 111 N. W. Rep. 
377. 

89. MANDAMUS — Proceedings of Judicial Officers,— 
Where it is judicially known by the court that a party is 
no longer a justice of the peace, it will refusea writ di- 
recting him to proceed to trial as such justice.—First Nat. 
Bank v. Rowland, Tex., 99S. W. Rep. 1043. 

90. MANDAMUS—To Compel Clerk to File Criminal In- 
formation.—There is no speedy and adequate remedy at 
law barring the right to a writ of mandate to 
compel a deputy clerk of court to file a criminal infor- 
mation.—State v. Quarles, Idaho, 89 Pac. Rep. 636. 

91. MASTER AND SERVANT—Assumed Risk.—One en- 
gaged in the performance of work ina manner well 
known to him held to assume the risks of danger in- 
volved in the performance of the work in that way.—St. 
Louis Southwestern Ry. Co. of Texas v. Brisco, Tex., 998. 
W. Rep. 1020. 

92. MASTER AND SERVANT—Assumption of Risk.—An 
employee in a laundry held engaged in cleaning machin- 
ery within Code Supp. 1902, § 4999b, providing that no 
female under 18 years of age shall be directed to clean 
machinery in motion.—Bromberg v. Evans Laundry Co., 
Iowa, 111 N. W. Rep. 417. 

93. MASTER AND SERVANT—Contributory Negligence.— 
A person who unnecessarily places himself in a position 
of danger is guilty of contributory negligence.—State v. 
Western Maryland R. Co., Md., 65 Atl. Rep. 635. 

94, MASTER AND SERVANT—Promise of Master to Re- 
move Danger.—Rule that servant remaining in employ 
upon promise of master to remove danger does not as- 
sume risk of injury held not confined to employments 
involving the use of dangerous machinery.—Williams V. 
Kimberly & Clark Co., Wis., 111 N. W. Rep. 481. 


95. MECHANICS’ LIENS—Subcontractor’s Liens.—A sub- 
contractor furnishing materials for the construction of a@ 
building held entitled to a lien therefor as against the 
objection that he had waived his right or was estopped 
from asserting it.—Taylorv. Dall Lead & Zine Co., Wis., 
111 N. W. Rep. 490. 


96. MINES AND MINERALS—Sale of Coal in Land.—Coal 
or minerals may be severed from the surface of the 
land, and may runina different line of title without ref- 
erence to the land.—Gallagher v. Hicks, Pa., 65 Atl. Rep. 
623. 


$7. MORTGAGES —Liability for Rents.—A mortgagee 
held not liable to an assignee of the mortgagor for rents 
of a portion of a mortgaged building standing on ground 
not covered by the mortgage.—Carrigg v. Mechanics’ 
Sav. Bank of Providence, R. I., Iowa, 111:N. W. Rep. 
329. 
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98. MORTGAGES—Prior Leases.—A lease existing at the 
date of a mortgage on the property is not invalidated by 
the mortgage, butis a paramount interest to which the 
mortgage is subject.—F. Groos & Co. v. Chittim, Tex., 100 
§, W. Rep. 1005. 

99. MUNICIPAL CORPORATIONS—City Attorney’s Duties, 
—The statutory requirement thatacity attorney’s du- 
ties shall be specified by ordinance may be met in gen- 
eral terms, and in construing such an ordinance all 
duties naturally appertaining to his office will be held 
to be covered, unless the language clearly indicates a 
contrary intention.—Johnson v. City of Winfield, Kan., 
89 Pac. Rep .657. 

100. MUNICIPAL CORPORATIONS—Laying Out Street.— 
Citizens and taxpayers of the city have no right to ap- 
peal from the laying out of a highway by the mayor and 
board of aldermen.—Lane vy. City of Keene, N. H., 66 Atl. 
Rep. 101. 

101. NEGLIGENCE— Discovered Peril.—Where contrib- 
utory negligence is pleaded as a defense to a complaint, 
counting on negligence after the discovery of peril, the 
plea must show that the negligent act of the party in- 
jured was committed by him with the knowledge of his 
peril.—Johnson v. Birmingham Ry., Light & Power Co., 
Ala., 43 So. Rep. 33. 

102. NEGLIGENCE—Fires Set on Farm Lands.—Farmers 
have a right toset out fires for agricultural purposes, 
and will not be liable for resulting damagesif the fire is 
setoutand managed with ordinary care.—Johnson v. 
Veneman, Kan., 89 Pac. Rep. 677. 

103. NUISANCE — Disorderly Houses.—A disorderly 
house is a common nuisance, and may be enjoined in an 
action by the Attorney General] in the name of the state, 
under Gen. St. 1901, § 4700.—State v. Color, Kan., 89 Pac. 
Rep. 693. 

104. PAUPERS—Residence.—Wherea pauper resided in 
atown at the time he removed to plaintiff city, his resi- 
dence was not changed by an alteration of the boundary 
ofthe city adjoining his former residence so as to in- 
clude the same.—East Montpelier v. City of Barre, Vt., 
66 Atl. Rep. 100. 

10%. PRINCIPAL AND AGENT—Accounting by Agent.— 
Agent purchasing land from principal and selling at sub- 
stantial advance held not liablejtojaccount for the profit.— 
Rathke v. Tyler, lowa, 111 N. W. Rep. 435. 

106. PUBLIC LaNnDs—Kvidence of Title —A presump- 
tion that everything had been done to give one a right to 
land before it became part of Texas, which right is pro- 
tected by the treaty of Guadalupe Hidalgo, held not 
overcome by a letter.—Haynes v. State, Tex., 100 S. W. 
Rep. 912. 

107, RAILROADS—Contributory Negligence.—Where a 
railroad company, before moving a car, notified one en- 
gaged in unloading itto get off it, but he did not, the 
company is not liable for resulting injury to him.—Louis- 
Ville & N. R. Co. v. Farris, Ky., 100 8. W. Rep. 870. 


103. RAILROADS—Discovered Peril.—A railroad com- 
pany held not liable for the death of a trespasser on the 
track at night, on the theory of subsequent negligence, 
inthe absence of proof thatthe motorman had actual 
knowledge of intestate’s peril and could have avoided 
the same.—Johnson v. Birmingham Ry., Light & Power 
Co., Ala., 43 So. Rep. 33. 


109. RAILROADS — Injury to Pedestrian.—A plaintiff 
Suing a railroad for the death of a pedestrian struck by a 
train at acrossing held required to present some evi- 
dence that decedent was exercising due care.— Wright v. 
Boston & M. R. R., N. H., 65 Atl. Rep. 687. 


_ 110. RAILROADS—Injury to Stock on Track.—Where an 
engineer if he had looked would have seen stock in time 
to have avoided the injury, the company is liable, though 
they were not seen until too late to avoid striking them. 
~Stading v. Chicago, St. P., M. & O. Ry. Co., Neb., 111 N. 
W. Rep. 460. 


lll. RaILROADS—Legislative Regulation.—The legisiat- 
ure May enact a statute providing generally for what 
Parposes and on what teruis an increase of capital stock 





of railroads may be made, and confer on a commission 
the duty of supervising any proposed increase.—State v. 
Great Northern Ry. Co., Minn., 111 N. W. Rep. 289. 


112. REPLEVIN—Grounds.—In order to’ recover in a re- 
plevin action, plaintiff must show by a preponderance of 
the evidence that he,and not the defendant, was en- 
titled to the possession of the property when the writ 
was issued .—Staunton v. Smith, Del., 65 Atl. Rep. 593. 

113. REFORMATION OF INSTRUMENTS—M istake.—A deed 
willnot be reformed on the ground of mistake except 
onthe testimony of witnesees clearly remembering the 
fact that a mistake was made and the deed does not ex- 
press the agreemevt —Grahant v. Carnegie Steel Co., 
Pa., 66 At!. Rep. 103. 

114 ROBBERY—Collection of Debt —Where defendant 
leveled a pistol at prosecutor and compelled him to pay 


defendant $8, it was no defense to a prosecution for rob-- 


bery that prosecutor owed defendant suchasum for 
wages.—Fanin v. State, Tex., 100 S. W. Rep. 916. 

115. SALES—Acceptance.—A buyer of an article pur- 
chased with the agreement that it shall satisfy him held 
entitled in general to relieve himself from liability by 
expressing dissatisfaction within a reasonable time.— 
Tatum v. Geist, Wash., 89 Pac. Rep. 547. 

116. SALES—Breach of Warranty.—A buyer of a horse 
under a warranty which also gives an order to ex- 
change it on it not meeting the warranty held entitled to 
sue for breach of warranty.—Hallowell v. McLaughlin, 
Iowa, 111 N. W. Rep. 428. i 

117. SaLEs—Breach of Warranty.—In an action for the 
price of machinery purchased for the purpose of flood- 
ing defendant’s rice fields, where defendant pleaded 
special damages because of breach of warranty, held not 
error, under the evidence, to submit tothe jury the in- 
sufficiency of defendant’s water supply as a possible 
cause of the damage.—Heisig Rice Co. v. Fairbanks, 
Morse & Co., Tex., 100 S. W. Rep. 959. 

118. SALES — Destruction of Property Conditionally 
Sold.—Where a taresher sold under a conditional sale 
contract was burned after full delivery, but before the 
execution of notes given for the purchase price, without 
the negligence of either party, the loss must fall on the 
buyer.—Marion Mfg. Co. v. Buchanan, Tenn., 99 S. W. 
Rep. 984. 

119. SALES—Order for Goods.— Where order for goods 
is signed on the understanding that only a part of the 
goods specified are to be purchased, and t’e vendor ap- 
proves the order forthe less amount, contract held bind- 
ing only forthe less amount.—Howeli v. Maine & Co., 
Ga., 56S. E. Rep. 771. 

120. SALES —Rescission.—Rescission of a contract for 
the sale of goods by the buyer after the delivery of the 
goods consists of a return of the goods within a reason- 
ble time on sufticient ground and refusal to pay the stip- 
ulated price.—Main v. Procknow, Wis., 111 N. W. Rep. 
508. ; 

121. SALES—Warranty.— Where goods are sold under 
an express warrant of quality, the purchaser may main- 
tain an action for breach of the warrant without making 
any return of the goods.—Duncan- Hobson Electric Co. v. 
Coleman, Tex., 1008. W. Rep. 1004 


122, SCHOOLS AND SCHOOL DiIsTRICTS—Notice of Meet- 


ing of Electors.—A notice of a meeting of the electors of 
a schoo! district existing under the general statute held 
bad for failing to give the requisite information as to the 
business to be transacted.—State v. Greene, Wis., 111 N. 
W. Rep. 519. 


123. STREET RAILROADS—Use of Streets.—Rights of a 
street railway company and a traveler on a highway to 
use the streets are co ordinate, and must be exercised 
ina reasonable and careful manner, so as not to unrea- 
souably interfere with the rights of the other.—Weldon 
v. People’s Ry. Co., Del.,65 Atl. Rep. 589. 


124. SUNDay—Acts Prohibited.—Pen. Code, art. 199, 
prohibiting merchants or traders from keeping open 
their place of business on Sunday, construed. and held 
not to prohibit a farmer from selling the products from 
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his farm on Sunday.—Hanks Vv. State, Tex., 99 8. W. Rep. 
1011. 

125. TAXATION—Certificates of Delinquency.— Where 
B took certificates of delinquency for taxes paid on cer- 
tain land in controversy for the purpose of defrauding 
defendant and not to strengthen B’s title to the property, 
he acquired no rights under such certificates.—Solberg v. 
Baldwin, Wash., 89 Pac. Rep. 561. 

126. TAXATION—Certificate of Sale.—It is enough that 
the assessment roll forthe year ensuing that for the 
taxes of which sale was made was stamped with the 
words “‘sold to state,” without the words “sold for taxes.” 
Carter vy. Osborn, Cal., 89 Pac, Rep. 608. 

127. TaxaTfon—National Banks —National bank stock 
may be assessed for taxation atthe place where the bank 
is located at not a greater rate than is assessed on other 
moneyed capital in the nands of indiyidual citizens oron 
the shares of state banks.—Commonwealth v. Mt. Ster- 
ling Nat. Baok, Ky.,99 S. W. Rep. 958. 

128. TAXATION—Valuation.—Where a tax assessment is 
objected to as unequal, the inequality must be predicated 
as of the valuation of property to which a common stan- 
dard of valuation may be applied.—Consolidated Gas Co. 
of Baltimore City v. City of Baltimore, Md., 65 Atl. Rep. 
628. 

129. TAXATION—Who May Enjoin.—After the purchase 
of mortgaged premises at foreclosure by the mortgagee, 
the mortgagor cannot sue to restrain the collection of 
taxes levied after the execution of the mortgage, unless 
bound by covenant to pay them.—Sholes v. City of Omaha, 
Neb., 111 N. W. Rep. 364. 

130. TELEGRAPHS AND TELEPHONES —Delay in Deliv- 
ering Death Message.—W bere plaintiff sued a telegraph 
company for delayed delivery of a message held error to 
allow the company to read in evidence “relay copies” of 
the message.—Buchanan v. Western Union Telegraph 
Co., Tex., 100 8. W. Rep. 974. 

131. TELEGRAPHS AND TELEPHONES —Right of Way.— 
Bona fide assignee of a right of way for a telephone line 
held not bound by an alleged parol agreement between 
the original parties limiting the use of the line.—North- 
eastern Telephone & Telegraph Co. v. Hepburn, N. J., 65 
Atl. Rep. 747. 

182. TENANCY IN COMMON—Conveyance by Co-tenant. 
—Where a co-tenant in possession sold a portion of the 
land by warranty deed, and all the land was of uniform 
value, the other co-tenant’s interest should be satisfied 
out of the land not conveyed.—Beale’s Heirs v. Johnson, 
Tex., 99 S. W. Rep. 1045. 

138. TENDER—Judgment.—Where, in an action ona 
note, defendant admitted an indebtedness in a sum less 
than the amount claimed and tendered such amount, 
plaintiff was entitled to a verdict for the amount ten- 
dered.—Ellison v. Simmons, Del., 65 Atl. Rep. 591. 


134. TRIAL—Assumption by Judge as to Facts.—The 
court should never assume an issue proven unless the 
evidence is so conclusive one way that the minds of rea- 
sonable men could reach butone conctusion as to the 
result.—Security Mut. Life Ins. Co. v. Calvert, Tex ., 100 
&. W. Rep. 1033 


185. TRIAL—Remarks of Judge .—Where a judge inad- 
vertently comments on testimony not properly in the 
case, it is the duty of counsel to call bis attention to the 
error at once in erder that the necessary correction may 
be made —Medis v. Bentley & Gerwig, Pa., 65 Atl. Rep 
758 . 

186. TRIAL—Right to Open and Close.—Where defend 
ant, in his plea, admits a prima facie case in favor of 
plaintiff, and assumes the burden of proot, he does not, 
because plaintiff does not introduce any evidence, lose 
his right to open and close.—Dickey v. Smith, Ga., 56 8. 
E. Rep. 756. 


137. USB AND OCCUPATION—Trespass.—An action for 
use and occupation will not lie if the possession is ad- 
verse or tortious ; the remedy being trespass and the re- 
covery of damages.—Carrigg v. Mechanics’ Sav. Bank of 
Providence, BK. 1., Lowa, 11L N. W. Rep, 329. 





138. Usury—Voluntary Payment.—Money paid ona 
usurious contract cannot be recovered back by the 
debtor where the amount paid does not exceed the prin. 
cipal of the debt and the lawful interest.—Murpby vy, 
Citizens’ Bank of Junction City, Ark., 1008. W. Rep. 894, 

129, VENDOR AND PURCHASER—Deficiency in Amount 
of Land Purchased.—On the sale by the acre of a tract 
“containing one hundred acres, more or less,” a defi- 
ciency of 6.49 acres is sufficient to entitle the purchaser 
to recover the excess of the ‘purchase price paid— 
Rathke v. Tyler, Iowa, 111 N. W. Rep. 435. 

140. WATERS AND WATER COURSES—Diverting Flow of 
Surface Water.—The owner of upper land cannot make 
excavations, drains, or barriers therein so as to divert 
the flow of surface water to the prejudice of the lower 
landowner, nor can he collect in one channel water flow- 
ing on his neighbor’s land in several channels.—Picker- 
ill v. City of Louisville, Ky.,1¢0S. W. Rep. 873. 

141. WATERS AND WATER CouRSES—Irrigation Rights, 
—The grantor of an easement for the maintenance of a 
dam and the taking of water from the stream for irriga- 
tion purposes held entitled, also, to similarly use the 
waters of the stream under an equitable apportionment, 
—Metcalfe v. Faucher, Tex., 99S. W. Rep. 1038. 

142. WATERS AND WATER COURSES — Prescription. — 
Where a diversion of the waters of one drain into an- 
other has continued for less than 10 years, no prescrip- 
tion is applicable.—Savoie v. Guillory, La., 43 So. Rep. 49. 

143. WATERS AND WATER COURSES — Subterranean 
Waters.—The fundamental principles of justice on which 
the common law is founded leads to the adaptation of 
its rules concerning the use of subterranean waters to 
the necessities of the environment.— Erickson v. Urooks- 
ton Waterworks, Power & Light Co., Minn., 111 N.W. 
Rep. 391. 

144. WATERS AND WATER CUURSES—Use by Adjoining 
Landowners.—A water company held to have no right 
to deprive any adjoining owner of water by use of arti- 
ficial force in pumping the water in the artesian basin 
to a low level in order that it might supply a neighbor- 
ing community with water as merchandise.—Erickson v. 
Crookston Waterworks, Power & Light Co., Minn., lll 
N. W. Rep. 391. ‘ 

145. Wearons—Carrying into Social Gathering. —In 
prosecution for carrying a pistol into a social gathering, 
instruction held erroneous as contradictory, and as 
placing burden on defendant to show innocent intent, 
when the intent was an essential ingredient of the of- 
fense.—Schroeder v. State, Tex., 99 8. W. Rep. 1003, 


146. WILLS—The Word “Heirs” Construed.—In a be- 
quest of personalty, the word “heirs” means prima facie 
those who would have been entitled to it had the testator 
died intestate, and the word “family” is synonymous 
with kindred.—Jacobs v. Prescott, Me., 65 Atl. Rep. 761. 


147. WILLS—Undue Influence. — Where a will is un- 
natural in its provision and inconsistent with the obti- 
gations ofthe testator to the different members of his 
family, the burden rests upon the propounder of the 
will to give a reasonable explanation of its unnatural 
character.—Walls v. Walls, Ky., 99S. W. Rep. 969. 


148. WITNESSES — Impeachment. — A witness having 
testified that he had seen accused concealed with a gun 
just before the fatal shot, the defense could prove that 
the witness while speaking of the murder on the nightof, 
its occurrence had not mentioned such circumstances.— 
State v. Armstrong, La., 48 80. Rep. 57. 


149. WITNESSES—Impeachment of Accused.—The state 
held to have had a right to place an accused on the 
stand for the purpose of laying a predicate for his im- 
peachment —Hays v. State, Tex., 1008. W. Rep. 926. 


150 WITNESSKS—Transactions with Persons Since De- 
ceased.—Where land was conveyed to a wife for life, 
and then to her children, and an action was brought 
against the children to quiet title, in which the wife was 
not made a party, her testimony as to transactions with 
persons since deceased was admissible.—Morebead ¥. 
Allen, Ga., 568. E. Rep. 745. 
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